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The United States District Court for the

District of Oregon

Civ. 6169

LESLIE H. CHAPPELL,
Plaintiff,

vs.

C. D. JOHNSON LUMBER CORPORATION, a

Corporation,

Defendant.

PETITION FOR REMOVAL

To The Honorable Judges of the United States Dis-

trict Court for the District of Oregon

:

The petition of C. D. Johnson Lumber Corpora-

tion, a corporation, herein impleaded as C. D. John-

son Lumber Corp., a corporation, the defendant

above named, appearing specially and for the sole

and exclusive purpose of presenting this petition,

shows that

:

On or about the 7th day of September, 1951, there

was commenced in the Circuit Court of the State

of Oregon, for the County of Lincoln, Civil Action

No. 9954, wherein the above-named Leslie H. Chap-

pell is plaintiff, and the above-named C. D. Johnson

Lumber Corporation, a corporation, your petitioner

herein, is defendant. After the commencement of

said action and on the 8th day of September, 1951,

service of complaint and summons therein was had

upon the defendant in Lincoln County, Oregon.

Copies of said complaint and summons are attached
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hereto marked Exhibits A and B, respectively, and

made a part hereof. No service or attempted service

of any other process, pleadings or orders has been

had upon defendant.

Said action is one of a civil nature, wherein the

matter in controversy exceeds the sum of $3,000,

exclusive of interest and costs, and is, to wit, $24,-

387.90.

Said matter in controversy is between citizens

of different states. Your petitioner, the defendant

C. D. Johnson Lumber Corporation, a corporation,

at the time of the commencement of said action was,

ever since has been and still is a foreign corporation,

created by and existing under the laws of the State

of Nevada, and at all said times was and is a citizen

and inhabitant of the State of Nevada, and not a

citizen of the State of Oregon.

The plaintiff Leslie H. Chappell at the time of the

commencement of said action was, ever since has

been and still is a citizen and resident of the State

of Oregon and a non-resident of the State of Nevada.

Said action is pending undetermined in the Cir-

cuit Court of the State of Oregon for the County of

Lincoln, and twenty days after commencement of

the action or after service of process in said action

has not as yet expired.

Your petitioner desires to remove said action to

the United States District Court for the District of

Oregon, the district within which said action is pend-
ing. Your petitioner, as defendant in said action,

makes and files with this petition a bond with good
and sufficient surety, conditioned that the defend-
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ant will pay all costs and disbursements incurred by

reason of these removal proceedings, should it be

determined that the case was not removable or was

improperly removed.

Wherefore, your petitioner prays that upon the

filing of the petition and bond herein and the giving

of written notice to plaintiff, and upon the filing of

a copy of this petition with the Clerk of the Circuit

Court of the State of Oregon for the County of

Lincoln, said action shall be deemed removed from

said Circuit Court of the State of Oregon for the

County of Lincoln to the United States District

Court for the District of Oregon pursuant to the

statutes of the United States in such cases made

and provided.

C. D. JOHNSON LUMBER
CORPORATION,

KING, WOOD, MILLER,
ANDERSON & NASH,

By /s/ FRANK E. NASH,
Attorneys for Defendant.

United States of America,

District of Oregon,

State of Oregon—ss.

I, G. Hippler, being first duly sworn, depose and

say that I am Assistant Secretary of C. D. Johnson

Lumber Corporation, a corporation, the defendant

herein; that I make this affidavit for and in behalf

of said corporation; that I have read the foregoing
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petition for removal, know the contents thereof, and

the same is true as I verily believe.

/s/ G. HIPPLEK.

Subscribed and sworn to before me this 15th day

of September, 1951.

[Seal] /s/ CURTIS W. CUTSFORTH,
Notary Public for Oregon.

My commission expires 7/15/55.

EXHIBIT A

In the Circuit Court of the State of Oregon for the

County of Lincoln

No. 9954

LESLIE H. CHAPPELL,
Plaintiff,

vs.

C. D. JOHNSON LUMBER CORP., a Corporation,

Defendant.

COMPLAINT

Comes now the plaintiff and for cause of action

against the defendant above named, complains and
alleges

:

I.

That at all times hereinafter mentioned the de-
fendant was and now is a corporation duly organized
and existing under and by virtue of the laws of one
of the states of the United States, with a principal
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office and place of business in the City of Portland,

County of Multnomah, State of Oregon; that de-

fendant has a plant located at Toledo, County of

Lincoln, State of Oregon; which is engaged gen-

erally in the handling, loading, manufacturing and

changing of lumber products and in such activity

defendant makes extensive use of power-driven ma-

chinery; that defendant, in the furtherance of its

business, as above set forth, employed an overhead

crane or monorail operator whose particular job it

was to pick up lumber off blocks and set it on blocks

on a barge at the plant or establishment at Toledo,

Oregon.

II.

That on or about November 22, 1950, plaintiff

was in the employ of defendant as a spotter on what

is known as the "cargo slip"; that plaintiff's duties

on said job were to work on a barge brought into

said slip ; that on the dock a lumber carrier sets lum-

ber on blocks and an overhead crane or monorail

picks up lumber off the blocks, takes it to the barge

and sets it on blocks on the barge; that plaintiff's

particular duty was to set and keep the blocks on the

barge straight; that on said date plaintiff had just

set one set of blocks and the overhead crane or

monorail had picked up a stack of lumber from the

dock and had placed it on the blocks which plaintiff

had set on the barge; that plaintiff was walking

aw^ay from that area to get to a place of safety l^efore

the overhead crane or monorail would loosen its

tongs from the load and raise the tongs ; that while

plaintiff was walking away, the tongs of the crane
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struck plaintiff in the back, causing severe and

serious injuries as more particularly set forth here-

inafter.

III.

That on November 22, 1950, there was in effect in

the State of Oregon what is commonly termed a

''Safety Code for Sawmill, Woodworking, and

Allied Industries of Oregon," effective January 2,

1946, promulgated and issued by the State Industrial

Accident Commission of Oregon, which said code

has heretofore been promulgated by said Commis-

sion for the benefit and safety of persons engaged

in the sawmill industry in Oregon, including the

plaintiff herein; that as a part thereof, under the

general heading of "Loading, Stacking, Storage and

Conveying," Rule 5.2, it is provided as follows:

"Units or loads of lumber shall not be lifted

or moved until all employees are in the clear"

That defendant was reckless, careless and negli-

gent in not complying with the said provision.

ly.

That defendant was reckless, careless and negli-

gent in the following particulars

:

(1) In operating said overhead crane or mono-
rail in a reckless manner without any regard for the
safety of the employees and, in particular, for the
safety of this plaintiff

;

(2) In failing to keep a proper or any lookout
while engaged in the operation of said crane or
monorail

;
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(3) In moving said crane or monorail without

sounding a warning of any kind

;

(4) In letting said monorail tongs down gradu-

ally as said cab moved forward rather than waiting

until the cab was directly over the load and letting

said tongs straight down.

(5) In failing to provide a safe place to work;

(6) In failing to notice and avoid striking plain-

tiff;

(7) In failing to use every device, care and pre-

caution practicable to be used in that defendant

could have operated said overhead crane or monorail

with regard for the safety of the employees and in

particular for the safety of plaintiff; could have

kept a proper lookout while engaged in the opera-

tion of said crane or monorail; could have sounded

a warning of some kind before moving said crane

or monorail ; could have let tongs straight down when

the cab was directly over the load instead of letting

said tongs down gradually as cab moved forward;

could have provided a safe place to w^ork and could

have noticed and avoided striking plaintiff, all of

which would have in no way impaired the efficiency

of the operation.

V.

That as a direct and proximate result of the reck-

lessness, carelessness and negligence of the defend-

ant the heavy steel tongs of said crane or monorail

struck plaintiff in the back causing severe bruises,

contusions and lacerations to said back and further
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tearing, twisting and wrenching the bones, muscles,

ligaments and tendons of said back so that, over a

long period of time, the pain was extremely severe

in plaintiff's back and radiated down plaintiff's

legs; that plaintiff has been forced to wear a brace

on said back ever since said accident; plaintiff al-

leges that all of said injuries are permanent and all

to his damage in the sum of $60,000.00.

VI.

That prior to said accident plaintiff was a healthy

and able-bodied working man of the age of 35 years

with a life expectancy of 33.44 years, earning the

sum of $1,701/2 per hour, plus time and a half for all

hours worked in any one week over forty ; that as a

direct and proximate result of the recklessness, care-

lessness and negligence of the defendant, plaintiff

suffered a wage loss in the sum of $2387.90 to the

time of filing this complaint and has incurred doctor,

nurses' and medical expenses in the sum of $200.00
and reserved the right to amend his complaint at the
time of trial to show the true amount of his special
damages.

VII.

Plaintiff requests a jury trial.

Wherefore plaintiff demands judgment against
the above-named defendant in the full sum of Sixty
Thousand and 00/100 ($60,000) general damages,
m the full sum of Two Thousand Three Hundred
Eighty-seven and 90/100 ($2387.90) special damages
and for his costs and disbursements incurred herein.

GREEN, RICHARDSON &
GREEN,
Attorneys for Plaintiff.
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State of Oregon,

County of Lincoln—ss.

I, Leslie H. Chappell, being first duly sworn, de-

pose and say that I am the plaintiff in the above-

entitled cause; and that the foregoing Complaint is

true as I verily believe.

LESLIE H. CHAPPELL.

Subscribed and sworn to before me this 29th day

of August, A.D. 1951.

[Seal] W. C. EVANS,
Notary Public for Oregon.

My commission expires 4/20/53.

EXHIBIT B

In the Circuit Court of the State of Oregon for the

County of Lincoln

No. 9954

LESLIE H. CHAPPELL,
Plaintiff,

vs.

C. D. JOHNSON LUMBER CORP., a Corporation,

Defendant.

SUMMONS

To: C. D. Johnson Lumber Corp., a Corporation,

Defendant.

In the Name of the State of Oregon: You are

hereby required to appear and answer the Complaint

filed against you in the above-entitled cause within
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ten days from the date of service of this Summons

upon you, if served within this County ; or if served

within any other County of this State, then within

twenty days from the date of the service of this

Summons upon you ; and if you fail so to answer, for

want thereof, the Plaintiff will demand judgment

against you in the full sum of Twenty-two Thou-

sand and 00/100 ($22,000.00) Dollars general dam-

ages, in the further sum of Two Thousand Three

Hundred Eighty-seven and 90/100 ($2387.90) special

damages, and for his costs and disbursements in-

curred herein.

GREEN, RICHARDSON &
GREEN,
Attorneys for Plaintiff.

[Stamped] : Received Sept. 7, 1951. Timothy P.
Welp, Sheriff of Lincoln Co., Oregon.

[Endorsed]: Filed September 15, 1951.

[Title of District Court and Cause.]

ANSWER

First Defense

I.

Defendant admits the allegations contained in
paragraph I of plaintiff's complaint.
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II.

Answering paragraph II of plaintiff's complaint,

defendant admits that on or about November 22,

1950, plaintiff was in the employ of defendant as a

spotter on what is known as the "cargo slip," that

plaintiff's duties on said job were to work on a barge

brought into said slip, that an overhead crane or

monorail takes lumber to barges for loading, and

that among plaintiff's duties was that of setting

and keeping the blocks on barges straight. Defend-

ant alleges that it is without knowledge or informa-

tion sufficient to form a belief as to the truth of the

remaining allegations contained in paragraph II of

plaintiff's complaint, and defendant denies each and

every such remaining allegation contained in said

paragraph II.

III.

Defendant admits that on November 22, 1950,

there was in effect in the State of Oregon what is

commonly termed a ''Safety Code for Sawmill,

Woodworking, and Allied Industries of Oregon,"

promulgated and issued by the State Industrial Ac-

cident Commission of Oregon for the benefit and

safety of persons engaged in the sawmill industry

in Oregon, including the plaintiff herein, and de-

fendant admits all the terms and provisions of said

Safety Code. Defendant denies each and every

other allegation contained in said paragraph III.

IV.

Defendant denies each and every allegation con-

tained in paragraph IV of plaintiff's complaint.
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y.

Defendant denies each and every allegation con-

tained in paragraph V of plaintiff's complaint and

the whole thereof, and particularly denies that plain-

tiff has been damaged in the sum of $22,000 or in

any sura by reason of any act or omission on the

part of this defendant.

VI.

Defendant denies each and every allegation con-

tained in paragraph VI of plaintiff's complaint.

Second Defense

If, as alleged by plaintiff, plaintiff did, on or

about November 22, 1950, meet with an accident and

sustain any personal injuries, then said accident

was caused by plaintiff's carelessness and negligence

in that whatever risk or danger may have existed

in connection with plaintiff's work was open, visible

and plain to be seen and understood by any sawmill

employee, including plaintiff, notwithstanding which

plaintiff failed to observe or use ordinarj^ care for

his own safety.

Wherefore, having fully answered plaintiff's com-

plaint, defendant prays that plaintiff take nothing

thereby but that the same be dismissed, and that

defendant have and recover of and from plaintiff

defendant's costs and disbursements herein incurred.

KING, WOOD, MILLER,
ANDERSON & NASH,

/s/ FRANK E. NASH,
Attorneys for Defendant.

[Endorsed]: Filed September 28, 1951.
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[Title of District Court and Cause.]

MOTION

Defendant respectfully moves the court for judg-

ment on the pleadings under Rule 12 (c) of the Fed-

eral Rules of Civil Procedure, as amended, or in the

alternative for summary judgment under Rule 56.

Defendant's motion is upon the ground that plain-

tiff's complaint herein shows that at the time plain-

tiff alleges he received injury he was in the employ

of defendant at work aboard a barge upon the

waters of the Yaquina River engaged in the work

of loading the barge with lumber.

The Longshoremen's and Harbor Workers' Com-

pensation Act, 33 U.S.C.A., Section 901 et seq., pro-

vides that liability of an employer for compensation

under that act is exclusive and in place of all other

liability.

KING, WOOD, MILLER,
ANDERSON & NASH,

/s/ FRANK E. NASH,
Attorneys for Defendant.

To Leslie H. Chappell, plaintiff above-named, and

to Burl L. Green and Green, Richardson and

Green, his attorneys

:

Please take notice that the undersigned will bring

the within motion on for hearing before the above-

entitled court at the United States Courthouse, Port-

land, Oregon, on the 6th day of October, 1952, at
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10:00 o'clock in the forenoon, or as soon thereafter

as <jounsel can be heard.

KING, WOOD, MILLER,

ANDERSON & NASH,

/s/ FRANK E. NASH,
Attorneys for Defendant.

[Endorsed] : Filed September 23, 1952.

[Title of District Court and Cause.]

AFFIDAVIT
State of Oregon,

County of Multnomah—ss.

I, Leslie H. Chappell, being first duly sworn, do

depose and say

:

That I am the plaintiff in the above-entitled suit

;

that prior to the time defendant's motion for sum-

mary judgment was filed I had no information con-

cerning any rights that I might have under the

Longshoremen's and Harbor Workers Compensation

Act ; and that in fact I had never heard of such Act

prior to the time the motion was filed; that to my
knowledge there was nothing posted at any con-

spicuous place on the C. D. Johnson premises, noti-

fying myself or other employees that the defendant

C. D. Johnson Lumber Corporation had secured

payment of compensation under the Longshoremen's

and Har])or Workers' Compensation Act.

Concerning my job at the C. D. Johnson Lumber
Company, it was principally as a spotter on barges,
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and in the performance of said job I often was on

shore, as well as on the barge ; that occasionally my
job was to work exclusively ashore when I was doing

something besides spotting on the barges; that my
pay was the same pay as the laborers received who
worked exclusively on the shore.

/s/ LESLIE H. CHAPPELL.

Subscribed and sworn to before me this 16th day

of March, 1953.

[Seal] /s/ BURL L. GREEN,
Notary Public for Oregon.

My commission expires July 27, 1953.

Service of copy acknowledged.

[Endorsed] : Filed March 16, 1953.

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The motion of defendant, C. D. Johnson Lumber

Corporation, for summary judgment pursuant to

Rule 56 of the Rules of Civil Procedure having been

presented, and Burl L. Green, counsel for plaintiff,

and Frank E. Nash, counsel for defendant, having

been heard on the motion, and it appearing by

stipulation of counsel in open court that plaintiff

received the injury of which he complains upon the

navigable waters of the United States while aboard
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a vessel of more than 18 tons net, and memoranda

of authorities having been submitted on behalf of

the parties, and the court being fully advised, makes

the following findings of fact and conclusions of law

:

Findings of Fact

I.

Defendant is a corporation organized and existing

under and by virtue of the laws of Nevada, and is

operating a sawmill at Toledo, Oregon, where de-

fendant manufactures, handles and loads lumber

products, a portion of which is moved by water.

II.

At all times herein material defendant's lumber

carriers deposited loads of lumber on blocks on

defendant's sawmill dock in the Yaquina River. By
means of an overhead monorail crane, defendant

picked up lumber from the sawmill dock and loaded

the lumber on barges in the cargo slip at defendant's

dock. When loaded the barges were moved on the

Yaquina River by tugboats.

III.

Plaintiff was employed by defendant as a ''spot-

ter" in the loading of barges. Plaintiff's work was
upon the barges being loaded in the cargo slip, and
his particular duty was to set and keep straight the

blocks on the deck of the barge onto w^hich the lum-

ber was loaded by the crane. On or about November
22, 1950, plaintiff was aboard a barge upon the

navigable waters of the United States, and he sus-



C.B. Johnson Liimher Corp. 39

tained injuries arising out of and in the course of

his employment while the barge was being loaded

with cargo. Specifically, plaintiff in his complaint

contends: ''that on said date plaintiff had just set

one set of blocks and the overhead crane or monorail

had picked up a stack of lumber from the dock and

had placed it on the blocks which plaintiff had set

on the barge ; that plaintiff was walking away from

that area to get to a place of safety before the over-

head crane or monorail would loosen its tongs from

the load and raise the tongs; that while plaintiff was

walking away, the tongs of the crane struck plaintiff

in the back, causing severe and serious injuries * * *.

"

Plaintiff was not a master or member of a crew of

any vessel. The barge aboard which plaintiff was

injured was a vessel of over 18 tons net and of

approximately 200 tons net.

TV.

At all times herein material defendant was an

employer, some of whose employees, including plain-

tiff, were employed in maritime employment in

whole or in part upon the navigable waters of the

United States.

Conclusions of Law

I.

When injured, plaintiff was engaged in maritime

employment for his employer upon the navigable

waters of the United States. Plaintiff's injury oc-

curred and arose out of and in the course of his

employment aboard a vessel in navigable waters of

the United States.
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II.

Recovery for disability resulting from such injury

through Workmen's Compensation proceedings may

not validly be provided by state law.

III.

The injury and disability of which plaintiff com-

plains are exclusively within the coverage of the

Longshoremen's and Harbor Workers' Compensa-

tion Act, 33 U.S.C, Section 901 et seq. Plaintiff

cannot maintain an action against defendant to re-

cover damages for such injury under the Employers'

Liability Act of the State of Oregon.

IV.

Defendant is entitled to summary judgment for

the reason that the pleadings and admissions by

stipulation of the parties show that there is no

genuine issue as to any material fact necessary to a

determination that the injury of which plaintiff

complains is a matter within the federal maritime

jurisdiction and within the coverage of the Long-

shoremen's and Harbor Workers' Compensation

Act.

Dated this 21st day of April, 1953.

/s/ GUS J. SOLOMON,
Judge.

[Endorsed] : Filed April 21, 1953.
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1

The United States District Court

for the District of Oregon

Civil No. 6169

LESLIE H. CHAPPELL,
Plaintiff,

vs.

C. D. JOHNSON LUMBEE CORPORATION, a

Corporation,

Defendant.

JUDGMENT ORDER

The above-entitled cause came on regularly before

the court upon the motion of defendant C. D. John-

son Lumber Corporation, for summary judgment,

and plaintiff having appeared in person and by

Burl L. Green, of his attorneys, and defendant

having appeared by Frank E. Nash, of its attorneys,

and counsel for the parties having stipulated as

agreed facts that plaintiff at the time of the injury

of which he complains was aboard a barge of more

than 18 tons net and was engaged in the work of

loading the barge upon the navigable waters of the

United States, and counsel for the parties having

been heard upon the motion and memoranda of

authorities having been submitted on behalf of

the parties, and the court having considered the

pleadings and all other matters filed herein and

being fully advised, and the court having filed its

findings of fact and conclusions of law, it is hereby

Ordered, Adjudged and Decreed that Defendant
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C. D. Johnson Lumber Corporation's motion for

summary judgment be and the same hereby is

granted, and that plaintiff have and recover nothing

by his suit herein, and that defendant have and

recover of and from plaintiff its costs to be taxed

by the clerk.

Dated this 21st day of April, 1953.

/s/ GUS J. SOLOMON,
Judge.

[Endorsed] : Filed April 21, 1953.

[Title of District Court and Cause.]

NOTICE OF APPEAL

To C. D. Johnson Lumber Corporation, a corpora-

tion, and to King, Wood, Miller, Anderson &

Nash, its attorneys:

Notice is hereby given that Leslie H. Chappell,

plaintiff above-named, does hereby appeal to the

United States Court of Appeals for the Ninth

Circuit from that certain order and judgment of

this court, made and entered on April 21, 1953,

wherein a summary judgment was entered in favor

of the above-named defendant.

Dated this 7th day of May, 1953.

/s/ GREEN, RICHARDSON &
GREEN,
Attorneys for Defendant.

Service of copy acknowledged.

[Endorsed] : Filed May 14, 1953.
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[Title of District Court and Cause.]

CONDENSED STATEMENT IN NARRATIVE
FORM OF TESTIMONY OF PLAINTIFF-
APPELLANT ON DEPOSITION SEPTEM-
BER 2, 1952

The following is the narrative form of the testi-

mony by deposition of plaintiff on September 2,

1952, as set forth on pages 22 to 25, inclusive, of

the transcript of deposition, the original of which is

filed with this court

:

At the time of the accident November 22, 1950, I

had been working as a spotter on barges approxi-

mately 2% months. It happened approximately 9 :00

o'clock in the evening. Just before the accident I

was at about the center of the barge, which is ap-

proximately 40 or 50 feet wide, and I was about a

third of the way down toward the inshore end of the

barge. I got down on the floor of the barge when the

monorail crane operator started to set his load of

lumber down on the barge. He set his load down. I

turned it loose and hopped back up and walked 10

or 12 feet when the monorail crane operator moved

without raising his tongs high enough to clear me

and the tongs bumped me across the small of the

back.

KING, MILLER, ANDERSON,
NASH & YERKE,

/s/ FRANK E. NASH,
Attorneys for Defendant.

[Endorsed] : Filed June 4, 1953.
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CERTIFICATE OF CLERK

United States of America,

District of Oregon—ss.

I, F. L. Buck, Acting Clerk of the United States

District Court for the District of Oregon, do hereby

certify that the foregoing documents numbered

from 1 to 20, inclusive, consisting of Petition for

removal ; Answer ; Motion for postponement of date

of trial; Order setting pre-trial conference date;

Motion to increase amount of damages, etc.; Order

allowing increase in amount of damages; Defend-

ant's motion dated September 23, 1952; Record of

hearing on motion for summary judgment; Order

setting date for argument on motion for summary

judgment ; Affidavit of Leslie H. Chappell ; Findings

of fact and conclusions of law; Judgment order; No-

tice of appeal ; Bond for costs on appeal ; Designa-

tion of contents of record on appeal; Statement of

points on which plaintiff-appellant intends to rely

on appeal; Appellee's designation of additional por-

tions of the record, etc.; Condensed statement in

narrative form of testimony of plaintiff-appellant

on deposition September 2, 1952 ; and Transcript of

docket entries, constitute the record on appeal from
a judgment of said court in a cause therein num-
bered Civil 6169, in which Leslie H. Chappell is

plaintiff and appellant, and C. D. Johnson Lumber
Corporation, a corporation, is defendant and ap-

pellee
;
that the said record has been prepared by me

in accordance with the designations of contents of
record on appeal filed by the appellant and appellee,

and in accordance with the rules of this court.
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I further certify that the cost of filing the notice

of appeal is $5.00 and that the same has been paid

by the appellant.

I further certify that there is inclosed herewith

transcript of proceedings in re : motion of defendant

for summary judgment, March 16, 1953.

In Testimony Whereof, I have hereunto set my
hand and affixed the seal of said court in Portland,

in said District, this 19th day of June, 1953.

[Seal] /s/ F. L. BUCK,
Acting Clerk.

United States District Court

District of Oregon

No. Civil 6169

LESLIE H. CHAPPELL,
Plaintiff,

vs.

C. D. JOHNSON LUMBER CORPORATION, a

Corporation,

Defendant.

TRANSCRIPT OF PROCEEDINGS IN RE MO-

TION OF DEFENDANT FOR SUMMARY
JUDGMENT

March 16, 1953, 11:00 o 'Clock A.M.

Before : The Hon. Gus J. Solomon,

District Judge.
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Appearances

:

BURL L. GREEN,
Of Attorneys for Plaintiff

;

FRANK E. NASH,
Of Attorneys for Defendant.

Mr. Green: Before we begin, your Honor, for

the record, may I file an affidavit signed by the

plaintiff and certified upon so March 16, 1953?

The Court : Yes. First, I think we ought to read

the admissions into the record.

Mr. Nash : That is what I prefer, if your Honor

please.

The Court: Go ahead.

Mr. Nash: In the plaintiff's Complaint, it is

stated that the plaintiff here was aboard a barge

at the time he suffered injury, and it has since been

agreed, I think, and made a matter of record in the

plaintiff's brief filed here, that the barge was at the

time of the injury, on navigable waters of the

United States.

There was a question of your opinion as to

whether or not the barges upon which the plaintiff

was required to work were in excess of 18 tons net.

It was one of the conditions that were covered by
the act, that the vessel be in excess of 18 tons. Your
Honor will recall, I think, at one time due to my
error I was a little crossed up on the dates, and I

called up from Toledo, the superintendent of the

loading operation and explained it, that we wanted
him to give testimony in support of our motion for
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summary judgment to the effect that all of the

barges used in those operations were of approxi-

mately 200 tons net so far as the act was concerned.

Your Honor suggested that since Burl was trying

the case in the State Court, that I contact him at

recess, or when it was possible. I did that, but I

have not talked specifically with Burl with respect

to the tonnage, but I think that matter should be

covered. Would you be prepared to admit that the

barges were in excess of 18 tons net?

Mr. Green: Mr. Nash gave me a picture of a

barge, and I showed it to Mr. Chappell at the time

he was up to Portland. He does not know whether it

was the barge or not, but it was the approximate

size, and I will admit it was a barge in excess of 18

tons so far as the jurisdictional portion of the long-

shoreman's act is concerned. We will admit it for

that purpose.

The Court: All right.

Mr. Nash: Well, then, your Honor, we have a

factual situation in which it is admitted that Mr.

Chappell was injured in the course of his employ-

ment while aboard a vessel in excess of 18 tons upon

the navigable waters of the United States, and that

the work which he was doing was, as stated in his

complaint, the work of spotting these barge deck-

loads of lumber which were carried from the de-

fendant's mill or from the defendant's dock on the

barges by means of an overhead crane which lifted

units of lumber with a tong-type of apparatus.

The Court : Where was this boom or derrick, on

the barge itself?
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Mr. Nash: No, the equipment is really not a

boom. It is an overhead crane which is constructed

upon a permanently constructed overhead frame

supported by piling, and the crane runs along this

overhead something like a steel mill, for example,

v^^here they have overhead cranes.

The Court : Yes, I know that. It is rectangular-

shaped, rather than A-frame; is that right"?

Mr. Green : If I understand your question, it is a

monorail that runs through the whole plant, and

this portion comes out over the barge, direct con-

nection up on shore.

Mr. Nash: Well, when it runs out over the

barges, of course, the supporting pillars are piling

driven into the water.

(Discussion between Court and counsel.)

Mr. Nash: Now, there is one other condition

which has been mentioned by the plaintiff, and that

is as to whether the defendant had secured compen-
sation as required under the act.

I may state to your Honor that that compensation
has been secured, was secured at the time by the St.

Paul Mercury Indemnity Company, and I have dis-

cussed that heretofore with Mr. Green, and my
feeling is that that is a condition subsequent, really
in the nature of a condition subsequent, but I think
perhaps that point, if Burt is not yet satisfied, could
be reserved until he has had an opportunity to
examine the actual policy.

The Court: You mean at the time of the acci-
dent ther(^ was a policy which would protect em-
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ployees of the C. D. Johnson Lumber Company who
were engaged in work covered by the Longshore-

men's and Harbor Workers' Act?

Mr. Nash: Yes, your Honor, the Act requires

that the compensation be secured through private

insurers.

The Court : And that prior to the accident, there

was such a policy?

Mr. Nash : Yes, sir.

(Argument to the Court by counsel.)

The Court : Let us get back to the record in this

case. I understand that you are not admitting first,

that the defendant had a policy of insurance to cover

it for the claims under the Longshoremen's and

Harbor Workers' Act?

Mr. Green: That is right.

The Court : Second, that if it did have such cov-

erage, that the employer failed to comply with the

Act in that he failed to have notice posted in a

conspicuous place and, perhaps, as to those other

grounds as well?

Mr. Green : That is right, your Honor.

Mr. Nash : May I be heard just briefly on that ?

The Court: Yes.

(Argument by counsel to the Court.)

(Hearing concluded.)

[Endorsed] : Filed June 4, 1953.
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[Endorsed] : No. 13883. United States Court of

Appeals for the Ninth Circuit. Leslie H. Chappell,

Appellant, vs. C. D. Johnson Lumber Corporation,

Appellee. Transcript of Kecord. Appeal from the

United States District Court for the District of

Oregon.

Filed June 22, 1953.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for the

Ninth Circuit.
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The point on which appellant intends to rely in

the above-entitled cause is as follows:

1. The District Court erred in allowing defend-

ant's motion for summary judgment.

Dated this 23rd day of June, 1953.

GREEN, RICHARDSON &
GREEN,

By /s/ BURL L. GREEN,
Attorneys for Plaintiff-

Appellant.

Service of copy acknowledged.

[Endorsed] : Filed June 25, 1953.

In the United States Court of Appeals

for the Ninth Circuit

LESLIE H. CHAPPELL,
Plaintiff-Appellant,

vs.

C. D. JOHNSON LUMBER CORPORATION, a

Corporation,

Defendant-Appellee.

STATEMENT OF POINTS ON WHICH AP-

PELLANT INTENDS TO RELY ON APPEAL
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No. 13883

United States

COURT OF APPEALS
for the Ninth Circuit

LESLIE H. CHAPPELL,
Appellant,

vs.

C. D. JOHNSON LUMBER CORPORATION,
Appellee.

APPELLANT'S BRIEF

Appeal from the United States District Court

for the District of Oregon.

STATEMENT OF PLEADINGS

AND JURISDICTION

The complaint was filed on September 7, 1951, in

the Circuit Court of the State of Oregon for the County

of Lincoln (R., pp. 3, 6). A petition for removal was

filed in the United States District Court for the District

of Oregon on September 15, 1951 (R., pp. 3, 12), on the

basis that said controversy was between citizens of dif-

ferent states and exceeded the sum of $3,000, thus giving



said court jurisdiction (Title 28, U.S.C.A., §1332, and

Title 28, U.S.C.A., §1441). On September 28, 1951, an

answer was tendered and filed by appellee (R., p. 12).

On September 23, 1952, appellee filed a motion for sum-

mary judgment (R., P- 15), and said motion was granted

by a judgment order dated April 21, 1953 (R., p. 21).

Thereafter a notice of appeal was filed by appellant on

May 14, 1953 (R., p. 22), and this court has jurisdiction

to hear said appeal under 28 U.S.C.A. 1291.

STATEMENT OF THE CASE

The appellee owned and operated an establishment

in Toledo, Oregon, engaged in manufacturing, loading,

handling and changing lumber products (R., p. 7). In

short, appellee operated a sawmill. Appellant was em-

ployed by the appellee principally as a spotter in the

part of the mill known as a cargo slip (R., p. 7). In the

performance of his duties, appellant was often on shore

and occasionally worked exclusively on shore. He was a

laborer and received the same scale of pay as the labor-

ers who worked in other portions of appellee's lumber

mill (R. pp. 16, 17).

On November 22, 1950, a barge was brought into the

cargo slip at appellee's mill. On the dock a stack of

lumber had been set on some blocks, and an overhead

or monorail crane, which runs throughout appellee's mill

(R., p. 28), was to pick the lumber off of said blocks

and put it down on the barge. Appellant's duty was to

set some blocks on the barge at the point where the

lumber was to be placed (R., p. 7). Appellant set a pair



of blocks, and the monorail crane had placed a stack of

lumber on the blocks. Appellant was walking away

from the area when the tongs of the crane struck him

on the back, causing permanently disabling injuries (R.,

pp. 8, 9, 10). Appellant brought an action against his

employer for damages. Almost one year after filing an

answer to the complaint, appellee moved for a summary

judgment under Rule 56 of the Federal Rules of Civil

Procedure, on the basis that the Longshoremen's & Har-

bor Workers' Act, 33 U.S.C.A. 901, et seq., was the only

remedy available to the plaintiff.

The question presented in this appeal is whether an

employee of a lumber mill who was injured while on a

barge over 18 tons in navigable waters on the premises

of said mill is precluded as a matter of law from bringing

an action based on negligence against his employer.

Stating the same question in the reverse manner, is ap-

pellant's only remedy a claim for compensation under

the Longshoremen's and Harbor Workers' Compensation

Act, supra? The order of the United States District

Court for the District of Oregon is correct ONLY if

(1) It conclusively appears from the pleadings, depo-

sitions, affidavits and admissions that appellee had pro-

vided compensation as required by the Longshoremen's

and Harbor Workers' Compensation Act, 33 U.S.C.A.,

901, et seq.,

AND

(2) It conclusively appears from the record that the

only remedy available to the appellant is compensation

under said Act.



SPECIFICATION OF ERROR

The District Court erred in granting appellee's motion

for summary judgment.

ARGUMENT
Summary

I. From the record it does not appear that ap-

pellee has complied with the provisions of the

Longshoremen's and Harbor Workers* Act,

supra, and therefore an order rendering a sum-

mary judgment is erroneous.

n. The Longshoremen's and Harbor Workers*

Compensation Act, supra, is not the only rem-

edy available to appellant.

A. Historically, the legislation of an individual

state can be applied to injuries on navigable

waters if to do so does not work material

prejudice to the characteristic features of

the general maritime law.

(1) Congress has consistently sought to

give the remedies provided by an indi-

vidual state the widest latitude consti-

tutionally possible.

B. A "twihght zone" exists wherein the injured

party may, if he sees fit, seek a remedy pro-

vided by an individual state, even though
the Longshoremen's and Harbor Workers*



Compensation Act, supra, might also be ap-

plicable.

(1) The work of appellant was within this

twilight zone.

C. This action for damages is a proper remedy.

I. Compensation Has Not Been Provided
by Appellee

Rule 56 of the Federal Rules of Civil Procedure pro-

vides that under certain conditions either party may
move for a summary judgment. But the judgment shall

only be rendered IF "the pleadings, depositions and ad-

missions on file, together with the affidavits, if any,

show that there is no genuine issue as to any material

fact and that the moving party is entitled to a judgment

as a matter of law" (Rule 56 (c). Federal Rules of Civil

Procedure). Certainly it is not established by the record

that appellee has secured compensation in accordance

with the provisions of the Longshoremen's and Harbor

Workers' Compensation Act.

Title 33, U.S.C.A., Section 932 (a) of that Act, re-

quires :

"Every employer shall secure tlie payment of

compensation under this chapter

—

"(1) By insuring and keeping insured the pay-

ment of such compensation with any stock company
or mutual company or association, or with any

other person or fund, while such person or fund is

authorized (A) under the laws of the United States



or of any State, to insure workmen's compensation,

and (B) by the Secretary, to insure payment of

compensation under this chapter; or

"(2) By furnishing satisfactory proof to the

Secretary of his financial ability to pay such com-
pensation and receiving an authorization from the

Secretary to pay such compensation directly. ..."

Title 33, U.S.C.A., Section 914 (a) of said Act, pro-

vides that compensation be promptly paid unless lia-

bility to pay is controverted, and Section 914 (b) re-

quires that the compensation shall be paid on the 14th

day following the injury.

Title 33, U.S.C.A., Section 934, of the said Act, re-

quires that the employer post notices in conspicuous

places if it has secured this compensation. The notice

must state the name and address of the carrier; that the

compensation has been secured, and the date of the ex-

piration of the policy.

Title 33, U.S.C.A., Sec. 905, gives to an injured em-
ployee the right to maintain an action at law for dam-
ages "if an employer fails to secure payment of com-
pensation as required by this chapter" (Italics ours).

It was undisputed that appellant never heard of the

Longshoremen's and Harbor Workers' Compensation
Act or its benefits until the motion for summary judg-
ment was filed almost two years after the accident (R.,

p. 16). In other words, there were no notices posted and
no payment of compensation was made or tendered.

Appellant alleged that on or about November 22,

1950, he received a permanent injury while in the em-



ploy of the appellee (R., pp. 7, 10). If appellee had fully

complied with the provisions of the Longshormen's and

Harbor Workers' Compensation Act, the record should

show that payment of compensation had been secured

for appellant. The record shows just the opposite.

Therefore, on the face of the record now before this

court, appellant has the right given to him by Section

905 of Title 33, U.S.C.A., of the Longshoremen's and

Harbor Workers' Act to bring an action for damages

against his employer.

n. The Longshoremen's and Harbor Workers*

Compensation Act, Supta, Is Not the Only

Remedy Available to Appellant.

A. Historical Summary

Section 8, Article I, of the Constitution of the United

States, empowers Congress "to regulate commerce with

foreign nations and among the several states."

Section 2, Article HI of the Constitution, provides

"that the judicial power shall extend to all cases . . .

of admiralty and maritime jurisdiction."

Congress, pursuant to these powers, passed the Ju-

diciary Act of 1789, wherein Section 9 provides that the

District Courts of the United States shall have exclusive

original jurisdiction of all civil cases of admiralty and

maritime jurisdiction, "saving to suitors in all cases the

right of a common law remedy, where the common law

is competent to give it."
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The question of whether an individual state could

provide a remedy for a person injured on navigable

waters within that state received its first major consid-

eration and determination in the United States Supreme

Court in 1917 in Southern Pacific Company v. Jensen,

244 U.S. 205, 37 S. Ct. 524, 61 L. Ed. 1086, and cul-

minated in 1942 with the decision of Davis v. Depart-

ment of Labor &> Industries, 317 U.S. 249, 63 S. Ct. 225,

87 L. Ed. 246.

The Jensen case is of course a landmark. The de-

ceased was operating a small electric freight truck, un-

loading onto a pier the cargo of a ship owned by the de-

fendant. In attempting to back into the hatchway of

the ship, he struck his head and was killed. The widow

of the deceased made claim to the Workmen's Compen-

sation Commission of the State of New York, which

allowed her an award of compensation. The Southern

Pacific Company appealed this decision, and eventually

the Supreme Court held that the New York Workmen's

Compensation Act was inapplicable to this employee.

The Workmen's Compensation Act of New York, as

interpreted by the state court, required that no ship

could load or discharge cargo at the docks without penal-

ty unless complying with the state Act (61 L. Ed. 1097).

Justice McReynolds stated at p. 1098:

"In view of these constitutional provisions and
the Federal act, it would be difficult, if not impossi-

ble, to define with exactness just how far the gen-

eral maritime law may be changed, modified, or

affected by state legislation. That this may be done
to some extent cannot be denied."



Therefore, since the general maritime law can be modi-

fied or affected to some extent, the problem became one

of a standard test to determine the limits of such modi-

fication. The general test to be made was stated by

Justice McReynolds as follows:

"And plainly, we think, no such legislation is

valid if it contravenes the essential purpose ex-

pressed by an act of Congress, or works material

prejudice to the characteristic features of the gen-

eral maritime law, or interferes with the proper

harmony or general uniformity erf that law in its

international or interstate relations." (61 L. Ed.

1098)

In other words, the modification by state legislation is

proper and constitutional unless it works material preju-

dice to the characteristic features of the general maritime

law or interferes with the harmony and uniformity of

that law. Because of the above provision of the Work-

men's Compensation Act of New York, the court held

that the necessary consequence of such provision would

be destruction of the uniformity in respect to maritime

matters which the Constitution was designed to estab-

lish and freedom of navigation between the states and

foreign countries would be seriously hampered and im-

peded. Thus it was determined that the provisions of the

New York Workmen's Compensation Act made too

great a modification of the general maritime law, and

under the facts before the Court at that time the state

act was inapplicable to that employee.

In an attempt to put into statutory form what would

or would not ''work material prejudice to the character-

istic features of the general maritime law" and with the
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desire of removing uncertainty so that workers whose

duties were partly on land and partly on navigable

waters might be compensated for injuries, Congress

passed an act five months after the Jensen decision,

which stated "... save to claimant's rights and remedies

under the workmen's compensation law of any state"

(Approved October 6, 1917, ch. 97, 40 Stat, at L. 395

Comp. Stat. Sec. 991 (3), Fed Stat. Anno. Supp. 1918,

p. 401). In other words, Congress attempted to make

an addition to the savings clause, giving claimants who

were injured under maritime circumstances the benefits

of the workmen's compensation laws of the individual

states. This was declared unconstitutional in Knicker-

bocker Ice Company v. Stewart, 253 U.S. 149, 64 L. Ed.

834, 40 S. Ct. 438, for the reason that it was beyond the

power of Congress to sanction action by the states re-

garding rights, obligations and liabilities for injuries suf-

fered while engaged in maritime employment.

In another attempt to solve the dilemma raised in

the Jensen case. Congress passed the Act of June 10,

1922, ch. 216, 42 Stat, at L. 634, Comp. Stat., Sec. 991

(3), Fed. Stat. Anno. Supp. 1922, p. 225. In brief, this

again was an attempt to broaden the savings clause to

include rights and remedies under state workmen's com-

pensation laws, but to exclude the master of a ship and

members of a crew. In Washington v. W. C. Dawson,

264 U.S. 219, 68 L. Ed. 646, 44 S. Ct. 302, the Supreme

Court stated that this did not obviate the objections and

Congress had again exceeded its powers.

Finally, on March 4, 1927, Congress passed the Long-
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shoremen's and Harbor Workers' Compensation Act,

ch. 509, Sec. 1, 44 Stat. 1424, 33 U.S.C.A. 901, et seq.

In so doing, Congress made clear its purpose: to make

the federal law applicable to an individual fact situation

ONLY IF workmen's compensation proceedings could

not validly be provided by the state law. Title 33,

U.S.C.A., Sec. 903 (a) reads:

"Coverage, (a) Compensation shall be payable
under this chapter in respect of disability or death

of an employee, but only if the disability or death

results from an injury occurring upon the navigable

waters of the United States (including any dry

dock) and if recovery for the disability or death

through workmen's compensation proceedings may
not validly be provided by state law."

Leaving out the surplus words that do not affect the

situation now before the court, said statute reads:

"Compensation shall be payable under this chap-

ter in respect of disability or death of an employee,

. . . only ... if recovery for the disability or death

through workmen's compensation proceedings may
not validly be provided by state law."

Therefore, if in any given situation the state could con-

stitutionally provide workmen's compensation benefits,

then the federal compensation law is not applicable to

that situation.

Thus the Supreme Court of the United States first

propounded a test to determine the applicability of state

remedies to workers injured on maritime waters. There-

after Congress attempted to give to the states the right

to legislate in this same area, but such attempts were

declared unconstitutional. Consistent with its previous
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efforts to give the individual states the broadest possible

coverage in this area, Congress enacted the Longshore-

men's and Harbor Workers' Compensation Act, supra,

which was specifically to apply only "if coverage . . .

through workmen's compensation proceedings may not

validly be provided by state law."

If the work in which appellant was engaged was of

such an exclusively maritime nature that the state legis-

lation would "work material prejudice to characteristic

features of the general maritime law or interfere with

the proper harmony or uniformity of that law", then

workmen's compensation benefits by the State of Oregon

could not validly be provided. However, if this particu-

lar work in which appellant was engaged at the time of

the injury would not so interfere, then appellant may
seek his remedy among those provided by the State of

Oregon.

B. Rule oi the Twilight Zone

Following the passage of the Longshoremen's and

Harbor Workers' Compensation Act, there were a multi-

tude of conflicting decisions on the question of whether

an injured workman must seek his remedy exclusively

within said Act, or whether he had a remedy constitu-

tionally provided by an individual state. However, we
feel it would be useless to discuss these decisions, for the

Supreme Court of the United States in the case of Davis
V. Department of Labor & Industries of the State of

Washington, 317 U.S. 249, 63 S. Ct. 225, 87 L. Ed. 246,

has superseded such prior decisions and is the source to
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which we must go to determine the present state of the

law.

It is pertinent to thoroughly analyze the decision in

the Davis case. The deceased was a structural steel

worker, employed to help dismantle an abandoned draw-

bridge across a navigable river in the State of Washing-

ton. The steel was put in a barge and hauled away.

Deceased was working on a barge examining the steel

and cutting the pieces into proper lengths when he fell

or was knocked into the river and drowned. Application

was made by the widow to the Department of Labor &
Industries of the State of Washington for compensation

benefits and was denied by the State Supervisor, the

Joint Board of the State Department of Labor & In-

dustries, the State Superior Court and the State Su-

preme Court (Footnote, 87 L. Ed. 254). However, the

Supreme Court of the United States reversed this judg-

ment.

Justice Black first set forth the obvious purpose of

Congress in passing the federal Longshoremen's and Har-

bor Workers' Act when he stated, at 87 L. Ed. 248:

"Congress made clear its purpose to permit state

compensation protection whenever possible by mak-
ing the federal law applicable only 'if recovery for

the disability or death through workmen's compen-
sation proceedings may not validly be provided by

state law' ".

The court then stated that employees such as deceased

occupy a "shadowy area within which, upon some unde-

fined and undefinable point, state laws can validly pro-

vide compensation." (87 L. Ed. 248)
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''There is in the light of the cases referred to

clearly a twilight zone in which the employees must
have their rights determined case by case and in

which particular facts and circumstances are vital

elements. That zone includes persons such as the

decedent who are as a matter of actual administra-

tion in fact protected under the state compensation

act. The yardstick to be used is the same yardstick

created in the Jensen case. Does the state law in-

terfere v/ith the proper harmony and uniformity of

maritime law?" (87 L. Ed. 249) (Italics ours)

The court proceeded to discuss the actual impossibility

for employees to determine v/ith certainty before bring-

ing action the factual question "Does applying the state

law to their particular circumstances interfere with the

proper harmony and uniformity of maritime law?" If

the injured party, in attempting to make this determina-

tion, was in error, such party could easily suffer serious

financial loss through the delay and expensive litigation

and could very possibly discover that his claim had been

barred by some statute of limitations (87 L. Ed. 249).

This reasoning is particularly pertinent to the case

now before this court. Appellant was injured November
22, 1950 (R., p. 7). There is no contention that appellee

was not notified. A complaint was filed on September

7, 1951 (R., p. 3), but the question now before us was
not raised until September 23, 1952 (R., p. 15), almost

two years after the injury. Appellant had never heard
of the Longshoremen's and Harbor Workers' Compensa-
tion Act prior to the motion (R., p. 16). In other words,
no notices that compensation had been secured under
this law, as required by 33 U.S.C.A., 934, had been
posted, and no compensation had been paid promptly
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or within 14 days from the injury, as required by 33

U.S.C.A., 914. Nothing had been done, so far as dealing

with the appellant was concerned, to comply with the

requirements of the Longshoremen's and Harbor Work-

ers' Compensation Act. It was for this reason that the

Supreme Court of the United States in the Davis case

stated :

"... but the line separating the scope of the

two (federal and state law) being undefined and
undefinable with exact precision, marginal employ-
ment may by reason of particular facts fall on either

side." (Italics ours) (87 L. Ed. 250)

The fact that 33 U.S.C.A. 905 provides that the fed-

eral act is exclusive does not solve the problem, for, as

the Supreme Court of the United States stated at 87 L.

Ed. 250,

"That section gains meaning only after a litigant

has been found to occupy one side or the other of a
doubtful jurisdictional line, and is no assistance in

discovering on which side he can properly be
placed."

This decision has again been considered by the Su-

preme Court of the United States on two occasions. In

Baskin v. Industrial Accident Commission, et aL, 97 Cal.

App. 2d 257, 217 P. 2d 733, affirmed 340 U.S. 886, 71 S.

Ct. 208, 95 L. Ed. 643, the California Court at first sought

to distinguish the Davis case, but as a study of this liti-

gation will show, the Supreme Court of the United

States was very definite that Davis v. Department of

Labor ^ Industries, supra, correctly states the law.

In the Baskin case the plaintiff was a materialman

employed at a shipyard in California. Plaintiff was in-
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jured while carrying planks, when he fell into the hold

of a ship that was being repaired. The work on the ship

was being done under a maritime contract (217 P. 2d

735). In the earlier decision, Baskin v. Industrial Acci-

dent Commission, et al., 89 Cal. App. 2d 632, 201 P. 2d

549, the same court had held the Davis case was in-

applicable because Davis was a structural steel worker

employed by a contractor, while Baskin was a material-

man employed by a shipyard (201 P. 2d 552). The Su-

preme Court of the United States granted certiorari in

338 U.S. 854, 70 Sup. Ct. 99, 94 L. Ed. 523, and re-

manded the cause once again to the Colifornia court,

stating:

"The petition for writ of certiorari is granted. It

appears that the decisions of this Court in Bethle-
hem Steel Co. V. Moore, 335 U.S. 874, 93 L. Ed. 417,

69 S. Ct. 239, affirming the decision of the Supreme
Judicial Court of Massachusetts, 323 Mass. 162, 80
N.E. 2d 478, was not available to the District Court
of Appeal at the time of its consideration of this

cause. The judgment is vacated and the cause re-

manded to the District Court of Appeal for recon-
sideration in the light of Bethlehem Steel Co. v.

Moore (U.S.) supra, and Davis v. Department of
Labor & Industries, 317 U.S. 249, 87 L. Ed. 246, 63
S. Ct. 225."

Thus a shipyard worker carrying planks aboard a ship,

who fell in a hold of the ship, was permitted to enjoy

the benefits of the state compensation act. Although
the lower court distinguished the Davis case, the Su-

preme Court of the United States specifically remanded
the case for a decision NOT distinguished from the

Davis case. If a materialman employed by a shipyard

carrying planks aboard a ship and falling into a hold is
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in the twilight zone, certainly a laborer employed by a

lumbermill who was merely placing a set of blocks on a

barge is no less in the tv/ilight zone.

Moore's case, 323 Mass. 162, 80 N.E. 2d 478; cer-

tiorari denied, Bethlehem Steel Co. v. Moore, 335 U.S.

874, 69 S. Ct. 239, 93 L. Ed. 417, is a recent case which

further solidifies the decision in Davis v. Department oi

Labor & Industries, supra. Claimant was employed as a

rigger in a shipyard. His work was variously on piers,

dry docks and ships. A 475-foot tanker was towed to

the shipyard for repairs and was tied to a floating dry-

dock at the time of the accident. Claimant slipped on

the step of a gun mount, and the injuries resulting gave

rise to the litigation. Claimant sought compensation

under the Workmen's Compensation Law of the state of

Massachusetts, and the question was whether he was

precluded because it was a maritime injury. The court,

at 80 N.E. 2d 479, declared that under earlier decisions

of the Massachusetts state court and of the United

States Supreme Court claimant would undoubtedly be

precluded from obtaining compensation in any manner

other than under the Longshoremen's and Harbor Work-

ers' Compensation Act. However, the decision of Davis

V. Department oi Labor & Industries, supra, completely

altered the law on this point.

"But the situation was definitely altered by the

decision of the Supreme Court of the United States

in Davis v. Department of Labor & Industries of

Washington, 317 U.S. 249, 63 S. Ct. 85, 87 L. Ed.

246, written by Mr. Justice Black in 1942. . . . The
significance of the case, however, lies in its obvious

attempt to set up a means of escape from the diffi-
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culties involved in drawing the line between state

and federal authority under the doctrine of the Jen-

sen case." (80 N.E. 2d 480)

"The decision does not overrule the Jensen case.

It does, however, at least as appraised by Mr.
Justice Frankfurter who concurred in it and by
Chief Justice Stone who dissented from it, create a
'twilight zone,' or an area of doubt within which the

two acts overlap and the injured workman may re-

cover under either of them." (80 N.E. 2d 480)

"Probably therefore our proper course is not to

attempt to reason the matter through and to recon-

cile previous authorities, or to preserve fine lines of

distinction, but rather simply to recognize the fu-

tility of attempting to reason logically about 'illogic'

and to regard the Davis case as intended to be a
revolutionary decision deemed necessary to escape
an intolerable situation and designed to include
within a wide circle of doubt all waterfront cases
involving aspects pertaining both to the land and
to the sea where a reasonable argument can be
made either way, even though a careful examina-
tion of numerous previous decisions might disclose
an apparent weight of authority one way or the
other."

This decision was found to be correct by the Supreme
Court of the United States, for in refusing certiorari it

referred specifically to the Davis case as the authority

for refusing the certiorari.

It should be noted in analyzing these two cases whose
result depends on the Davis decision, that the refusal to

apply the state compensation act was reversed by the

Supreme Court of the United States and the Davis case

cited as the reason, while the decision permitting the
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application of the state compensation act was affirmed

and the Davis case again cited as the reason.

When compared to the activities of the claimants in

the above cited cases, appellant's activities were clearly

within the twilight zone. In Davis v. Department of

Labor & Industries, supra, the deceased was actually

working on the barge, cutting and sorting steel from a

dismantled bridge. Appellant's sole duty was to place a

pair of wooden blocks; this he had already completed;

and was walking away at the time of the accident (R.,

p. 7). In Baskin v. Industrial Accident Commission, et

ah, supra, claimant was a materialman actually trans-

porting planks on a ship at the time he was injured.

The claimant in Moore's case, supra, was a rigger whose

occupation necessitated his frequently going aboard and

working on ships. In both of the last cited cases the

employer was a shipyard, while appellant's employer is

a sawmill. It has been determined by the Supreme

Court of the United States that a sawmill employing

men exclusively on navigable waters has only an inci-

dental relation to navigation and commerce so far as

those men are concerned and does not impinge on the

admiralty and maritime jurisdiction.

Sultan Railway &' Timber Company v. Depart-
ment of Labor &= Industries of Washington

and
Eclipse Mill Company v. Department of Labor &'

Industries of Washington,

277 U.S. 137, 48 S. Ct. 505, 72 L. Ed. 820.

Both cases were heard together. The question pre-

sented was whether an order by the Department of
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Labor & Industries requiring the employers to report

the number of men so employed, the wages paid to them,

and requiring payments to the State Workmen's Com-

pensation fund was invalid because it conflicted with

the Constitution and laws of the United States, in that

it impinges on the admiralty and maritime jurisdiction

of the United States.

One employer conducted a logging operation and

employed the men in question to put sawlogs that were

already in a navigable river into booms so that they

could be towed elsewhere for sale; the other employer

operated a lumber mill on the banks of a navigable

river and employed the men in question to take booms

apart before the logs entered the mill. The court said,

at 72 L. Ed., page 821:

"... In both instances the place of work is on
navigable water—in one it is done before actual

transportation begins and in the other, after the
transportation is completed.

"It is settled by our decisions that where the
employment, although maritime in character, per-
tains to local matters, having only an incidental re-

lation to navigation and commerce, the rights, ob-
ligations and liabilities of the parties, as between
themselves, may be regulated by local rules which
do not work material prejudice to the characteristic
features of the general maritime law or interfere
with its uniformity."

C. Remedy Sought Is Proper

Appellant brought an action directly against his em-
ployer for damages. It may be contended that no work-
men's compensation proceedings are provided by state
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law for this appellant, and that therefore his only rem-

edy is found in the provisions of the Longshoremen's

and Harbor Workers' Compensation Act, supra. In the

first place, the Longshoremen's and Harbor Workers'

Act, supra, is applicable only if ^'workmen's compensa-

tion proceedings MAY not validly be provided by state

law." It is not applicable merely because such proceed-

ings ARE not available. If the state MAY constitution-

ally provide such proceedings, the Longshoremen's and

Harbor Workers' Compensation Act is not applicable

and the remedy provided by the state is proper so long

as it does not work material prejudice to the character-

istic features of the maritime law. Secondly, appellee IS

attempting to use one of the workmen's compensation

proceedings provided by the State of Oregon.

The State of Oregon, of course, does have a Work-

men's Compensation Act that is applicable in this case.

(O.C.L.A. 102-1701 et seq.) Section 102-1712, O.C.L.A.,

provides that "all persons, firms and corporations en-

gaged as employers in any of the hazardous occupations

hereafter specified shall be subject to the provisions of

this Act. ..." Operating a lumbermill is described as a

hazardous occupation in Section 102-1725 (c), O.C.L.A.

Therefore, appellant v/as an employee in a hazardous

occupation and his employer is subject to the provisions

of the Workmen's Compensation Act.

Even though this employer is subject to the provi-

sions of the Workmen's Compensation Act, it may avoid

certain obligations and lose certain benefits by filing a

written notice of rejection with the Commission (Sec.



22

102-1712, O.C.L.A.), which privilege was exercised by

this employer. However, even though such a rejection

notice is filed, the employer is aKvays subject to the pro-

visions of the Act, even if to a lesser extent. Proof of

this is contained in Section 102-1713, O.C.L.A., which

takes from employers who have filed such an election

the common law defenses and such employers may be

sued directly. It is this section that gives appellant the

right to bring the action now before this Court. By fil-

ing the notice of rejection, the appellee is not required

to contribute any sum into the industrial accident fund,

but if negligent, must answer in damages to the injured

person and does not have certain defenses available

to it.

The Longshoremen's and Harbor Workers' Compen-

sation Act is applicable only if "recovery for disability

through workmen's compensation proceedings may not

validly be provided by state law." Such proceedings

were vaHdly provided by state law, and appellant is

claiming damages under one of the proceedings so pro-

vided.

Even if no such proceeding was made available to the

appellant by the Workmen's Compensation Act, this ac-

tion would be a proper one since the very wording of

the Longshoremen's and Harbor Workers' Compensation
Act limits the exclusive applicability of that Act to a

situation where no state compensation law could apply,

and since from the cases above cited, it is clear that a

state compensation law could apply to this situation

the federal act is not then the only remedy applicable.



23

In Oregon an employer is given his choice of whether or

not he wishes to contribute to the state accident fund.

If he chooses not to so contribute, all employees are de-

prived of benefits available under the Workmen's Com-

pensation Act of this state, but are given certain ad-

vantages set forth above in bringing an action for dam-

ages against the employer. Surely the employer cannot

reject the Workmen's Compensation Act and thereby

deprive the employees of compensation benefits under

said Act and by the same rejection deprive the employ-

ees of a right to bring an action for damages which is

specifically given by the same Act.
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CONCLUSION

1. In a much disputed decision the Supreme Court

of the United States held in Southern Pacific Company

V. Jensen, supra, that a remedy provided by a state is

inappropriate if it works material prejudice to the char-

acteristic features of the general maritime law or inter-

feres with the proper harmony and uniformity of that

law.

2. Congress attempted twice to adopt a statute per-

mitting state workmen's compensation laws to apply to

injuries occurring on navigable streams; such statutes

were declared to be too broad and interfered with the

above test laid down in the Jensen case.

3. Congress finally passed the Longshoremen's and

Harbor Workers' Compensation Act, which limited the

applicability of the federal lav/ as compared to state

remedies as much as it possibly could.

4. The Davis case has settled the conflicting cases

that arose following the passage of the Longshoremen's

and Harbor Workers' Compensation Act by again apply-

ing the rule set forth in the Jensen case.

Thus, the present state of the law is:

(a) If the injury is caused by a tort occurring on

navigable waters on a vessel exceeding 18 tons

and to apply a remedy provided by a state

would work material prejudice to the character-

istic features of the general maritime law or in-

terfere with the proper harmony and uniformity
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of that law, then the only remedy is the Long-

shoremen's and Harbor Workers' Compensation

Act.

(b) If the injury occurred on shore, of course the

remedies provided by the state would be the

only ones available.

(c) If the injury occurred on navigable waters but to

apply a state remedy would not work material

prejudice to the characteristic features of the

general maritime law or interfere with the proper

harmony and uniformity of that law, then a

''twilight zone" exists and the injured party may
seek the remedy in either area.

5. The remedy sought by appellant is a proper one

and validly provided for by the Workmen's Compensa-

tion Act of the State of Oregon.

For the reasons set forth above, we ask this Court to

absolve the order granting the summary judgment and

remand the case to the United States District Court for

the District of Oregon for trial.

Respectfully submitted,

Green, Richardson 6& Green,
Burl L. Green,

Attorneys for Appellant.
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STATEMENT OF THE CASE

It is admitted that appellant was injured in the

course of his employment aboard a vessel in excess of

18 tons upon the navigable waters of the United States

while engaged in the work of loading the vessel with

cargo (R. 26-27).

Appellant was employed as a spotter to set blocks

aboard barges on which were placed crane loads of

lumber being loaded from appellee's mill dock onto

barges in the cargo slip of the mill dock (R. 7 ) .
Appellant
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had been working as a spotter on barges approximately

2^/4 months at the time of the accident November 22,

1950 (R. 23). Just before the accident appellant was at

the center of the barge, which was approximately 40

or 50 feet wide, and about a third of the way down

toward the inshore end of the barge. He got down on

the floor of the barge when the crane operator placed

the load, and when the crane operator released his load

appellant hopped back up and had walked 10 or 12 feet

when the crane operator moved without raising his

tongs high enough and the tongs of the crane bumped

appellant (R. 23).

Action was commenced September 7, 1951 (R. 12),

by appellant to recover damages under the Employers'

Liability Act of Oregon (O.C.L.A., Section 102-1601,

et seq), alleging under the "and generally" clause of

that act that appellee had failed "to use every device,

care and precaution practicable" (R. 9). As shown by

the transcript of docket entries certified by the clerk of

the district court (R. 24), on appellant's motion it was

ordered that trial be postponed until appellant's condi-

tion became stationary, and no proceedings were then

had until appellant gave deposition testimony Septem-

ber 2, 1952 (R. 23). On September 23, 1952, appellee

moved for summary judgment (R. 15-16) . After hearing

the court found (R. 18-19)

:



"Defendant is a corporation organized and exist-

ing under and by virtue of the laws of Nevada, and
is operating a sawmill at Toledo, Oregon, where
defendant manufactures, handles and loads lumber
products, a portion of which is moved by water.

"II.

"At all times herein material defendant's lumber
carriers deposited loads of lumber on blocks on de-

fendant's sawmill dock in the Yaquina River. By
means of an overhead monorail crane, defendant
picked up lumber from the sawmill dock and loaded
the lumber on barges in the cargo slip at defendant's
dock. When loaded the barges were moved on the
Yaquina River by tugboats.

"III.

"Plaintiff was employed by defendant as a 'spot-

ter' in the loading of barges. Plaintiff's work was
upon the barges being loaded in the cargo slip, and
his particular duty was to set and keep straight the

blocks on the deck of the barge onto which the lum-
ber was loaded by the crane. On or about November
22, 1950, plaintiff was aboard a barge upon the

navigable waters of the United States, and he sus-

tained injuries arising out of and in the course of his

employment while the barge was being loaded with

cargo. Specifically, plaintiff in his complaint con-

tends: 'that on said date plaintiff had just set one

set of blocks and the overhead crane or monorail

had picked up a stack of lumber from the dock and

had placed it on the blocks which plaintiff had set

on the barge; that plaintiff was walking away from

that area to get to a place of safety before the over-

head crane or monorail would loosen its tongs from

the load and raise the tongs; that while plaintiff was



walking away, the tongs of the crane struck plaintiff

in the back, causing severe and serious injuries * *.'

Plaintiff was not a master or member of a crew of

any vessel. The barge aboard which plaintiff was
injured was a vessel of over 18 tons net and of ap-

proximately 200 tons net.

"IV.

"At all times herein material defendant was an
employer, some of whose employees, including
plaintiff, were employed in maritime employment
in whole or in part upon the navigable waters of the
United States."

The district court concluded (R. 19-20):

"I.

"When injured, plaintiff was engaged in mari-
time employment for his employer upon the navi-
gable waters of the United States. Plaintiff's injury
occurred and arose out of and in the course of his

employment aboard a vessel in navigable waters of
the United States.

"II.

"Recovery for disability resulting from such in-

jury through Workmen's Compensation proceedings
may not validly be provided by state law.

"III.

"The injury and disability of which plaintiff
complains are exclusively within the coverage of the
Longshoremen's and Harbor Workers' Compensa-
tion Act, 33 U.S.C., Section 901 et seq. Plaintiff can-



not maintain an action against defendant to recover
damages for such injury under the Employers' Lia-
bihty Act of the State of Oregon.

"IV.

"Defendant is entitled to summary judgment for

the reason that the pleadings and admissions by stip-

ulation of the parties show that there is no genuine
issue as to any material fact necessary to a determi-
nation that the injury of which plaintiff complains
is a matter within the federal maritime jurisdiction

and within the coverage of the Longshoremen's and
Harbor Workers' Compensation Act."

Appellant appeals from the order granting summary

judgment, presenting two questions:

1. Does an employee, when injured while loading

cargo aboard a vessel on the navigable waters of the

United States under the circumstances of this case, have

an election to proceed against his employer for damages

under the Employers' Liability Act of Oregon in lieu of

compensation under the Longshoremen's and Harbor

Workers' Compensation Act?

2. Was it a necessary condition precedent to sum-

mary judgment that appellee assert and establish that

it had secured the payment of compensation in the man-

ner prescribed by the Longshoremen's and Harbor

Workers' Compensation Act (Title 33, U.S.C.A., Section



932 (a) ) in the absence of any allegation by appellant

that appellee had not secured the payment of compen-

sation?

SUMMARY OF ARGUMENT

I. The liability of appellee for payment of compen-

sation under the Longshoremen's and Harbor Workers'

Compensation Act is exclusive and in place of all other

liability to appellant. The "twilight zone" of overlap-

ping state and federal jurisdiction does not extend to

an injury under the circumstances with which we are

here concerned.

(A) Appellant was engaged in work which is

traditionally maritime in nature and exclusively

within the federal maritime jurisdiction.

(B) Appellant is not seeking Workmen's Com-

pensation under a state act, but is seeking to recover

damages under the state Employers' Liability Act

for a maritime tort.

II. Appellee was entitled to summary judgment

without having proved that it had complied with all

or any of the provisions of the Longshoremen's and

Harbor Workers' Compensation Act because appellant's

rights and remedies are exclusively under that Act and

he has not shown himself entitled to proceed with an

action for damages under that Act.



ARGUMENT

I

The liability of appellee for payment of compensation

under the Longshoremen's and Harbor Workers' Compen-

sation Act is exclusive and in place of all other liability to

appellant. The "twilight zone" of overlapping state and

federal jurisdiction does not extend to an injury under the

circumstances with which we are here concerned.

(A) Appellant was engaged in work which is traditionally

maritime in nature and exclusively within the federal

maritime jurisdiction.

The line of division between federal admiralty and

maritime jurisdiction reserved under Article III, Section

2, of the Federal Constitution and the jurisdiction of a

state with respect to an injured workman was first estab-

lished in

Southern Pacific Co. v. Jensen (1917), 244 U. S. 205,

61 L. ed. 1086

It was there held that a state workmen's compensation

act could not be applied to a stevedore injured on board

a ship in navigable water. An historical review of the

development of the law since the Jensen decision is set

forth in the recent decision of this court in

Western Boat Bldg. Co. v. O'Leary (CA 9, 1952),

198 F. (2d) 409, 413etseq
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Following the Jensen decision, Congress made two at-

tempts to extend state compensation laws to waterfront

employees and each act was declared unconstitutional.

Knickerbocker Ice Co. v. Stewart (1920), 253 U. S.

149, 64 L. ed. 834

Washington v. W. C. Dawson & Co. (1924), 264 U. S.

219, 68 L. ed. 646

Congress then enacted the Longshoremen's and Harbor

Workers' Compensation Act, and in limiting the appli-

cation of the Act to cases where recovery "through work-

men's compensation proceedings may not validly be

provided by State law" Congress had in view the deci-

sions of the Supreme Court with respect to the scope of

the exclusive federal authority.

Crowell V. Benson (1932), 285 U. S. 22, 76 L. ed. 598

Congress accepted the Jensen line of demarcation be-

tween state and federal jurisdiction.

Parker v. Motor Boat Sales (1942), 314 U. S. 244,
86 L. ed. 184

This was again stated in

Davis V. Department of Labor and Industries ( 1942),
317U. S. 249, 87L. ed. 246
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and most recently the Supreme Court said in

Pennsylvania Railroad Co. v. O'Rourke (1953), 344
U. S. 334, 97 L. ed. (Advance p. 262)

that New York could not have enacted statutes granting

compensation for a freight brakeman's injury on navi-

gable water aboard a car float, stating that the Jensen

line of demarcation between state and federal jurisdic-

tion has been accepted and a quarter of a century of

experience has not caused Congress to change the plan.

After the Jensen decision and before the enactment

of the Longshoremen's and Harbor Workers' Compensa-

tion Act, there was recognized commencing in 1922 the

"local concern" doctrine, permitting the application of

state compensation acts where neither the employee's

general employment nor his activities at the time had

any direct relation to navigation or commerce.

Grant Smith-Porter Ship Co. v. Rohde (1922), 257

U. S. 469, 66 L. ed. 321 (carpenter on partially

completed vessel

)

Miller's Indemnity Underwriters v. Boudreaux
(1926) 270 U. S. 59, 70 L. ed. 470 (diver remov-

ing timbers from navigable river)

Alaska Packers Association v. Industrial Accident

Commission of California (1928), 276 U. S. 468,

72 L. ed. 656 (fisherman endeavoring to push a

stranded boat into navigable water)

Sultan Railway & Timber Company v. Dept. of

Labor, etc., of Washington, and Eclipse Mill
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Company v. Dept. of Labor, etc., of Washington
(1928), 277 U. S. 136, 72 L. ed. 820 (workmen
engaged in rafting and booming saw logs)

As stated by this court in

Western Boat Bldg. Co. v. O'Leary (CA 9, 1952), 198 F.

(2d) 409,414

"This local concern doctrine was in vogue until

Parker v. Motor Boat Sales, 1941, 314 U. S. 244, 62
S. Ct. 221, 86 L. ed. 184, where, to an employment
situation whose maritime aspects were of an obvi-

ously incidental nature, the Supreme Court refused
to apply the 'local concern' rule and held that the
death of the claimant-janitor fell within the scope of

the Longshoremen's Act and not within the purview
of the state compensation law.

"It was upon such an uncertain foundation that
Davis V. Department of Labor and Industries, 1942,
317 U. S. 249, 256, 63 S. Ct. 225, 229, 87 L. ed. 246,
was superimposed. Mr. Justice Black, speaking for
the majority, espoused a new formula when he
stated:

" 'There is, in the light of the cases referred
to, clearly a twilight zone in which the employ-
ees must have their rights determined case by
case, and in which particular facts and circum-
stances are vital elements. That zone includes
persons such as the decedent who are, as a mat-
ter of actual administration, in fact protected
under the state compensation act.' " (emphasis
added)
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In the Davis case petitioner's husband was a struc-

tural steelworker working for a construction company

which was a contributor to the Workmen's Compensa-

tion Fund of the State of Washington. Decedent was

engaged in the job of dismantling an abandoned draw-

bridge which spanned the Snohomish River. Steel was

cut from the bridge with torches and moved "about 250

feet away for storage there to await delivery to a local

purchaser." The steel when cut from the bridge was

lowered to a barge by a derrick, and the barge when

loaded was to be towed or hauled the 250 feet to the

storage point. Deceased had helped to cut some steel

from the bridge, and had gone on the barge where "His

duty appears to have been to examine the steel after it

was lowered to the barge and, when necessary, to cut

the pieces to proper lengths." From the barge he fell or

was knocked into the stream and was drowned. In re-

versing the decision of the Washington Supreme Court

that the state could not, consistently with the Federal

Constitution, make a compensation award to Mrs. Davis,

Justice Black's opinion states (87 L. ed. 248):

"Harbor workers and longshoremen employed

'in whole or in part upon the navigable waters' are

clearly protected by this Federal Act; but, employees

such as decedent here occupy that shadowy area

within which, at some undefined and undefinable

point, state laws can validly provide compensation.

This Court has been unable to give any guiding, def-

inite rule to determine the extent of state power in
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advance of litigation, and has held that the margins
of state authority must 'be determined in view of the

surrounding circumstances as cases arise.' John Baiz-

ley Iron Works v. Span, 281 U. S. 222, 230, 74 L. ed.

819, 821, 50 S. Ct. 306."

The doctrine of the Davis case has been clarified by

recent decisions.

Moores'sCase (1948), 323 Mass. 462, 80 N. E. (2d) 478,
affirmed 335 U. S. 874, 93 L. ed. 417

The Supreme Judicial Court of Massachusetts af-

firmed an award of state compensation to a workman

employed as a rigger in a shipyard who directed the

movement of material by cranes from piers on land to

dry docks or ships under repair. The major portion of

his work was on the piers, but occasionally he went

aboard vessels. When injured he had gone aboard a ves-

sel under repair to get where his crane operator could

see him so that he could give signals. The Massachusetts

court reviewed decisions establishing the proposition

that a repair job on a previously completed vessel was

within federal jurisdiction even though the repairs re-

quired a long period and entirely changed the character

of the vessel, whereas a different rule prevails if the

work is being done on a new vessel, and even though on

navigable water such work remains within state juris-

diction. As a result of the Davis case the Massachusetts
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court stated that, although some heed must be paid to

the Jensen Hne between state and federal authority, the

most important question has now become the fixing of

the boundaries of the new "twilight zone."

"Probably therefore our proper course is not to

attempt to reason the matter through and to recon-

cile previous authorities, or to preserve fine lines of

distinction, but rather simply to recognize the futil-

ity of attempting to reason logically about 'illogic,'

and to regard the Davis case as intended to be a

revolutionary decision deemed necessary to escape

an intolerable situation and as designed to include

within a wide circle of doubt all water front cases

involving aspects pertaining both to the land and to

the sea where a reasonable argument can be made
either way, even though a careful examination of

numerous previous decisions might disclose an ap-

parent weight of authority one way or the other. We
can see no other manner in which the Davis case

can be given the effect that we must suppose the

court intended it should have, and we must assume

that the court intends to follow that case in the

future.

"We are the more inclined to include within the

twilight zone the case of a workman engaged in an
ordinary land occupation although occasionally go-

ing upon a dry dock or vessel to make repairs be-

cause in the latest case of that particular type decided

in the Supreme Court of the United States, John

Baizley l/on Works v. Span, 281 U. S. 222, 50 S. Ct.

306, 74 L. ed. 819, although the case was held to be

one exclusively of Federal cognizance, three of the

justices dissented, and Mr. Justice Black in his opin-

ion in the Davis case refers to the Baizley Iron Works

case as if it were one of those responsible for the

existing confusion. Moreover, the distinction be-
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tween working on navigable water in repairing a

previously completed vessel and doing precisely the

same work on navigable water upon a vessel in pro-

cess of construction may be thought a narrow one of

doubtful practical validity." (emphasis added) (80

N. E. (2d) 481)

The California District Court of Appeal affirmed the

denial of state compensation to a shipyard workman

employed entirely on shore or on ships under construc-

tion who was injured while on an isolated occasion at

work aboard a ship under repair assisting in repairs.

Baskin v. Industrial Accident Commission (Cal.,

1949), 201 P. (2d) 549

The Supreme Court of the United States, after af-

firming Moores's Case, supra, reversed the California

District Court of Appeal in

Baskin v. Industrial Accident Commission of Califor-

nia (1949), 338 U. S. 854, 94 L. ed. 62

upon the authority of the Davis case and Moores's Case.

The decision of the California court after reversal is

Baskin v. Industrial Accident Commission (Cal.,

1950), 217 P. (2d) 733

The Supreme Court has evidenced its intention to

abandon the earlier distinction between shipyard work-
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ers engaged in new construction and shipyard workers

engaged in repair or conversion work.

DeGraw v. Todd Shipyards Co. (N.J., 1946), 47 A.
(2d) 338 (certiorari denied (1946) 329 U. S. 759,
91 L. ed. 655)

The latest decision of the Supreme Court in

Pennsylvania Railroad Co. v. O^Rourke ( 1953), 344 U. S.

334, 97 L. ed. (Advance p. 262)

required a determination as to whether the Federal Em-

ployers' Liability Act or the Longshoremen's and Har-

bor Workers' Compensation Act applied in the case of an

injury to a freight brakeman injured while at work re-

leasing hand brakes on railroad cars aboard a car float.

In determining that the Longshoremen's and Harbor

Workers' Compensation Act was applicable, the court

said that that Act extended to injuries which were be-

yond the reach of state jurisdiction, and that under the

Jensen line of demarcation New York could not have

enacted statutes granting compensation for O'Rourke's

injury on navigable water. The Supreme Court clearly

went on to hold that it is not necessary that there be

both injury on navigable water and maritime employ-

ment as a ground for coverage under the Longshore-

men's and Harbor Workers' Compensation Act—the
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mere locus of the accident necessarily determines the

right. The court referred to its decision in

Nogueira v. New York, N.H. & H.R. Co. ( 1930), 281
U. S. 128, 74 L. ed. 754

for the proposition that the application of the Long-

shoremen's and Harbor Workers' Compensation Act was

made to depend on whether injury occurred upon nav-

igable waters and recovery therefore could not validly

be provided by a state compensation statute. Denying

the applicability of any "duties test" based on a consid-

eration of whether various types of construction and

service workers were engaged in traditional maritime

employment, the court made the following footnote

reference:

"Davis V. Department of Labor & Industries, 317
U. S. 249, 87 L. ed. 246, 63 S. Ct. 225, is an illustra-

tion of the difficulty encountered in applying this

standard, happily not present in the case at bar. The
Davis case avoided uncertainty in areas where state

and federal statutes might overlap. In the present
case we have two federal statutes and a line marking
their coverage can be drawn." (Footnote 8, 97 L.

ed.) (Advance p. 267)

One can now logically conclude that the twilight

zone of overlapping state and federal jurisdiction covers

injuries to various types of construction and service

workers engaged in an ordinary land occupation
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and not engaged in traditional maritime employment

whose work, as stated in Moores's Case, supra, involves

"aspects pertaining both to the land and to the sea where

a reasonable argument can be made either way" and

where, as stated in the Davis case, the workman is "as a

matter of actual administration, in fact protected under

the state compensation act."

The work of loading or unloading a vessel in naviga-

tion or commerce upon the navigable waters of the

United States is and always has been considered mari-

time emplo5aiient and not a matter of purely local con-

cern. Such work has a direct relation to commerce and

navigation, and state workmen's compensation proceed-

ings may not validly be made applicable thereto.

Atlantic Transport Co. v. Imbrovek (1914), 234 U. S.

52, 58 L. ed. 1208

Southern Pacific Co. v. Jensen (1917), 244 U. S. 205,

61 L. ed. 1086

Northern Coal & Dock Co. v. Strand (1928), 278

U. S. 142, 73 L. ed. 232

Nogueira v. New York, N.H. & H.R. Co., supra

Employers' Liability Assur. Corp. v. Cook (1930),

281 U. S. 233, 74 L. ed. 823

Minnie v. Port Huron Terminal Co. ( 1935
) , 295 U. S.

647, 79L. ed. 1631

South Chicago Coal & Dock Co. v. Bassett (1940),

309U. S.251, 84L. ed. 732

Pennsylvania Railroad Co. v. O'Rourke (1953), 344

U. S. 334, 97 L. ed. (Advance p. 262)
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After a consideration of appellant's work in the in-

stant case, we submit that it necessarily follows, as con-

cluded in the opinion of the district court:

"In my opinion the loading of a barge of 18 tons

or more in navigable water is maritime in nature

and injuries of a workman employed on such a barge

are likewise maritime, and the rights and liabilities

of the parties in connection therewith are clearly

within the admiralty jurisdiction and outside the

reach of State compensation laws. Southern Pacific

V. Jensen, 1916, 244 U. S. 205, 37 S. Ct. 524, 61 L. ed.

1086.

"Although I appreciate the fact that the Jensen

case has been criticized and distinguished on many
occasions, the Supreme Court of the United States,

in the recent case of Pennsylvania Railroad Com-
pany V. O'Rourke, 344 U. S. 334, 73 S. Ct. 302, 304,

has found: 'The "Jensen line of demarcation be-

tween state and federal jurisdiction" has been ac-

cepted,' and the Court cited the Nogueira case with
approval.

"In my view, the facts of this case do not bring
plaintiff within the twilight zone between State and
Federal jurisdiction but clearly within Federal juris-

diction, and I therefore find that plaintiff may not
maintain his action in this Court but must seek his

remedy under the provisions of the Longshoremen's
and Harbor Workers' Compensation Act." (Chappell
V. C. D. Johnson Lumber Corp. (D. C. Ore., 1953),
112 F. Supp. 625, 626)
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(B) Appellant is not seeking workmen's compensation under

a state act, but is seeking to recover damages under the

State Employers' Liability Act for a maritime tort.

As already noted, in restricting the Act to the area

where recovery through workmen's compensation pro-

ceedings may not validly be provided by state law, Con-

gress had in mind the Jensen case, the Knickerbocker

Ice Co. case and the Washington v. W. C. Dawson & Co.

case and intended to cover all maritime workers with

compensation, either under the federal act or the state

compensation acts, along the Jensen line of demarca-

tion. As stated by the district court:

"Even if plaintiff's work was within the penum-
bra where State and Federal authority overlap, in

my opinion the only alternative is coverage under
State Compensation. The Act was designed to protect

injured workmen in hazardous occupations without

regard to fault. The rationale and history of the

Act as set forth in the Davis and Nogueira decisions

require this interpretation of section 3.

"In this case, state compensation was not avail-

able to the plaintiff for the reason that the employer
elected not to come under the Oregon Workmen's
Compensation Law. Plaintiff therefore seeks to en-

force a common-law remedy predicated on his em-
ployer's fault. The choice here is not one between

State and Federal compensation as it was in the

Davis case. In my opinion, this alternative is not

available to plaintiff for Congress only exempted

seamen, at their own request, from automatic cover-

age and did not give harbor workers the same priv-

ilege. The Act is automatic except in the limited cir-



20

cumstances provided for in the Act. Coverage under
a State Workmen's Compensation Law is necessary

to avoid automatic coverage under the Act.

"Since plaintiff was not covered under the Ore-

gon law, it makes no difference whether, at the time
of the accident, he was in an exclusively Federal

area or within the twilight zone." (Chappell v. C. D.
Johnson Lumber Corp., supra, pp. 626-627)

Section 3 (a) of the Act (33 U.S.C.A., Section 903

(a) ) reads in pertinent part as follows:

"Compensation shall be payable under this Act
in respect of disability or death of an employee, but
only if the disability or death results from an injury
occurring upon the navigable waters of the United
States (including any dry dock) and if recovery for

the disability or death through workmen's compen-
sation proceedings may not validly be provided by
State law."

If the language of the Act had the meaning ascribed

by appellant so as to permit recovery of damages under

employers' liability acts in any situation where the state

could constitutionally legislate to provide workmen's

compensation benefits, then the words "through work-

men's compensation proceedings" could have been omit-

ted and the statute would have read "* * * if recovery

for the disability or death may not validly be provided

by State law." Enactment of a workmen's compensation
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act by a state was obviously not intended as the measure

of a state's jurisdiction. Recovery through workmen's

compensation proceedings was a condition upon the Hm-

ited encroachment by states into the federal maritime

jurisdiction within the lines drawn by the Jensen case.

II

Appellee was entitled to summary judgment without

having proved that it had complied with all or any of the

provisions of the Longshoremen's and Harbor Workers'

Compensation Act because appellant's rights and remedies

are exclusively under that Act and he has not shown himself

entitled to proceed with an action for damages under that

Act.

Section 5 of the Act (33 U.S.C.A., Section 905) reads

as follows:

"The liability of an employer prescribed in sec-

tion 4 shall be exclusive and in place of all other

liability of such employer to the employee, his legal

representative, husband or wife, parents, depend-

ents, next of kin, and anyone otherwise entitled to

recover damages from such employer at law or in

admiralty on account of such injury or death, except

that if an employer fails to secure payment of com-
pensation as required by this Act, an injured em-
ployee, or his legal representative in case death re-

sults from the injury, may elect to claim compensa-

tion under this Act, or to maintain an action at law

or in admiralty for damages on account of such

injury or death. In such action the defendant may
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not plead as a defense that the injury was caused

by the negligence of a fellow servant, nor that the

employee assumed the risk of his employment, nor

that the injury was due to the contributory negli-

gence of the employee."

The inconsistency in appellant's argument on this

point is shown by the fact that in this appeal he is at

the same time claiming the right to proceed under the

quoted section of the Act with his action for damages,

and also claiming that the Act does not apply and that

he is privileged to proceed with a damage action af-

forded by the Oregon Employers' Liability Act. Appel-

lant has never asserted that appellee did not secure

the payment of compensation under Section 32 (33

U.S.C.A., Section 932) of the Act. He simply complains

that appellee did not prove that such security for com-

pensation existed and appellee w^as therefore not en-

titled to summary judgment.

If appellant seeks the benefit of the statutory excep-

tion contained in Section 905, supra, it is well settled

that he must bring himself within its terms by pleading

and proof. This he has not done.

Canadian Pac. Ry. Co. v. United States (CCA 9,

1934), 73 F. (2d) 831

Reynolds v. Salt River Valley Water Users Assn.
(CCA 9, 1944), 143 F. (2d) 863
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Aragon v. Unemployment Compensation Commis-
sion of Territory of Alaska (CCA 9, 1945), 149 F.

(2d) 447

Without an allegation that appellee had failed to

secure compensation, appellant has stated no cause of

action against appellee under the Longshoremen's and

Harbor Workers' Compensation Act and appellee was

not obliged to prove that it had in fact secured compen-

sation. As stated by the Court of Appeals for the Third

Circuit under similar circumstances:

"Thus, it would appear that the plaintiff, on her

own view, has brought herself directly within the

Federal Longshoremen's and Harbor Workers' Com-
pensation Act, 33 U.S.C.A., § 901, et seq. Conse-

quently, the plaintiff would have no cause of action

in the District Court against Atlantic, the decedent's

employer, unless she were to have asserted and
proved that Atlantic failed to comply with the stat-

ute. * * * if it were a maritime tort action she can

only proceed under the Longshoremen's and Harbor

Workers' Compensation Act." (Gladden v. Stockard

S. S. Co. (CA 3, 1950), 184 F. (2d) 510, 512)

The opinion of the district court properly answers

appellant's contention on this appeal.

"As a subsidiary point, the plaintiff alleges that

the defendant failed to show that it secured the pay-

ment of compensation as required by § 5 of the Act,

33 U.S.C.A. § 905. Defendant has indicated its will-



24

ingness to prove that, at the time of the accident, it

had compHed with all the requirements of the Act.

If it desires, defendant can avail itself of that oppor-

tunity. However, in my view, the failure to comply
with this section does not give an injured workman
the privilege of filing a common-law action or an
action under the Oregon Employers' Liability Act
for injuries. The workman's remedy is limited to

maintaining the type of action provided for in the
Act itself. See Nogueira v. New York, New Haven &
Hartford Railroad Co., 281 U. S. 128, 137, 50 S. Ct.

303, 74 L. ed. 754." (Chappell v. C. D. Johnson Lum-
ber Corp., supra, p. 627)

CONCLUSION

The twilight zone of overlapping state and federal

jurisdiction covers injuries to various types of construc-

tion and service workers engaged in an ordinary land

occupation and not engaged in traditional maritime

employment whose work involves aspects pertaining

both to the land and to the sea, where a reasonable argu-

ment can be made either way and where as a matter

of actual administration the workman is in fact pro-

tected under the state compensation act. Under this rule

state compensation may now be afforded to shipyard

workers engaged in ship repair as well as new construc-

tion and to construction workers engaged in such work

as the dismantling and removing of a bridge. The Jensen

line of demarcation leaves it unequivocally clear that

an employee engaged regularly as a spotter in loading
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lumber cargo aboard a vessel of more than 18 tons on

the navigable waters of the United States when injured

while so engaged aboard the vessel is within the exclu-

sive coverage of the Longshoremen's and Harbor Work-

ers' Compensation Act. To hold otherwise would extend

state jurisdiction over all longshoremen and harbor

workers in an all-inclusive twilight zone with no line

of demarcation.

If appellant proceeds under the Longshoremen's and

Harbor Workers' Compensation Act his complaint for

damages under that Act must bring him within the

statutory exception by alleging that appellee has not

secured payment of compensation as required by the

Act. Without such allegation appellant clearly stated

no claim against appellee upon which relief could

be granted and appellee was entitled to summary

judgment.

Respectfully submitted,

King, Miller, Anderson, Nash & Yerke

Frank E. Nash

926 American Bank Building

Portland 5, Oregon

Attorneys for Appellee
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I. The Longshoremen's & Harbor Workers' Com-

pensation Act is not the exclusive remedy avail-

able to appellant.

Appellee first argues that the Longshoremen's &

Harbor Workers' Compensation Act is exclusive; that in

this particular situation no state can constitutionally

pass a compensation statute that would be applicable.

The basis of this contention is that appellant was

loading a vessel and such activity automatically ex-

cludes the applicability of the ''twilight zone" theory.



Nothing appears in the record to indicate that appel-

lant was "loading" a vessel. He was an employee of a

lumber mill, receiving the same pay as all laborers at

the mill. When he was not working as a spotter, he

worked exclusively ashore; when his job was that of a

spotter, he was often on shore as well as on the barge

(R. 16, 17). As a spotter, at the time of the accident his

duty was to set wooden blocks on the barge and keep

them straight (R. 7, 18). He did not load the barge or

act as a longshoreman in any way.

The Supreme Court of the United States has held:

(1) Employees of a sawmill working exclusively on

navigable waters may be regulated by local rules.

Sultan Railway & Timber Co. v. Department oi

Labor & Industries of Washington

and
Eclipse Mill Company v. Department of Labor &

Industries of Washington.

277 U.S. 137, 48 S. Ct. 505, 72 L. Ed. 820.

(2) An employee assisting in dismantling a draw-

bridge, who was on a barge in navigable waters examin-

ing the steel and cutting it into proper lengths, was en-

titled to the benefits of the state compensation act.

Davis V. Department of Labor & Industries, 317
U.S. 249, 63 S. Ct. 225, 87 L. Ed. 246.

(3) A diver actually engaged in the removal of an

obstruction to navigation was considered constitutionally

within the purview of the law of an individual state.

Millers' Indemnity Underwriters v. Boudreaux
(1926), 270 U.S. 59, 70 L. Ed. 470.



(4) A rigger employed by a shipyard and whose

work was on ships, piers and drydocks was injured

aboard ship on navigable waters and was permitted to

pursue his state remedy.

Moore's Case, 323 Mass. 462, 80 N.E. 2d 478.

(5) A state compensation law was held applicable to

a materialman employed by a shipyard pursuant to a

maritime contract, injured aboard a ship on navigable

waters.

Baskin v. Industrial Accident Commission, et al.,

97 Cal. App. 2d 257, 217 P. 2d 733, affirmed

340 U.S. 886, 71 S. Ct. 208, 95 L. Ed. 643.

Appellee has cited no decisions holding that the

federal law alone can apply where an employee was en-

gaged in an occupation even remotely similar to that of

appellant. A breakdown of the cases cited by appellee is

as follows:

Atlantic Transport Co. v. Imhrovek (1914), 234

U.S. 52, 58 L. Ed. 1208;

Southern Pacific Co. v. Jensen (1917), 244 U.S.

205, 61 L. Ed. 1086;

Northern Coal &> Dock Co. v. Strand (1928), 278

U.S. 142, 73 L. Ed. 232.

These cases all involve longshoremen.

Employers' Liability Assur. Corp. v. Cook (1930),

281 U.S. 233, 74 L. Ed. 823, involves a claimant whose

duties at the time of the accident, as well as at other

times, was that of a stevedore or longshoreman.

South Chicago Coal & Dock Co. v. Bassett (1940),

309 U.S. 251, 84 L. Ed. 732, involved only the question

of whether the injured party was a seaman.



Nagueira v. New York, N. H. &' H. R. Co. (1930),
281 U.S. 128, 74 L. Ed. 754,

and

Pennsylvania Railroad Co. v. O'Rourke (1953),
344 U.S. 334, 97 L. Ed. (Advance p. 262),

are concerned with the applicability of the Longshore-

men's & Harbor Workers' Compensation Act as opposed

to the Federal Employers' Liability Act.

With the exception of Pennsylvania Railroad Co. v.

O'Rourke, supra, appellee can cite no case after the date

of the decision of Davis v. Department of Labor & In-

dustries, supra, wherein the Longshoremen's & Harbor

Workers' Compensation Act was held to be exclusively

applicable. There just is no such case available. This one

exception held that there IS a definite line dividing the

respective coverages of the Longshoremen's & Harbor

Workers' Compensation Act and the Federal Employers'

Liability Act. The Court, at footnote 8 of 97 L. Ed.

(Advance p. 267), specifically called attention to the

fact that there was an overlapping between state and

federal statutes, but not between the two federal statutes.

Appellee cites:

Parker v. Motor Boat Sales (1942), 314 U.S. 244,

86 L. Ed. 184,

and

Western Boat Bldg. Co. v. O'Leary (CA 9, 1952),

198 F. 2d 409,

as authority that the "local concern" doctrine has been

abandoned by the Supreme Court of the United States.

We submit that the holding in these two cases is merely

that so long as the injury occurred on navigable waters



while engaged in a maritime activity, the federal law

would be applicable if the injured party sought his

remedy therein. In other words, merely because the em-

ployment was local in character does not oust the appli-

cation of the federal law, but if such employment IS of

local concern a remedy provided by a state would also

be applicable.

In Southern Pacifiic Company v. Jensen, 244 U.S.

205, 37 S. Ct. 524, 61 L. Ed. 1086,

the Court stated the test as follows:

Does it "work material prejudice to the characteris-

tic features of the general maritime law, or interfere

with the proper harmony or general uniformity of

that law in its international or interstate relations"?

(61 L. Ed. 1098)

In Miller's Indemnity Underwriters v. Boudreaux

(1926), 270 U.S. 59, 70 L. Ed. 470,

and cases following, the words used were "local concern"

or employment that was "so local in character." Justice

Black, in

Davis V. Department oi Labor &' Industries, 317

U.S. 249, 63 S. Ct. 225, 87 L. Ed. 246,

called it the "twilight zone." We submit that these are

different words to describe the same problem and the

same result, namely, that if a party is injured on navig-

able waters in a manner wherein a state law would not

interfere with the characteristic features of the general

maritime law or if the employment is local in character

or if the case falls within the twilight zone, that party

may constitutionally seek his remedy among those pro-

vided by the individual state.



n. The remedy sought by appellant is a proper one.

Appellee next contends that appellant's only remedy

is under the Longshoremen's & Harbor Workers' Com-

pensation Act because he is seeking redress under the

State Employers' Liability Act. This is not a true as-

sumption. The complaint is drawn to state a cause of

action either under the provisions of the Workmen's

Compensation Act of the State of Oregon (Sees. 102-

1712, 13, O.C.L.A.) or under the so-called Employers'

Liability Act (Sec. 102-1601, et seq., O.C.L.A.).

Appellant's opening brief, pages 21, 22 and 23, con-

tains the discussion of the right of appellant as given to

him by the Workmen's Compensation Act oi the State

of Oregon to bring an action against his employer for

damages (Section 102-1713, O.C.L.A.). The right given

by this portion of the statute to the injured party is the

right to sue the employer for common law negligence:

"Such employer shall be entitled to none of the

benefits of this act and shall be liable for injuries to

or death of his workman, which shall be occasioned
by his negligence, default or wrongful act, as if this

act had not been passed." (Sec. 102-1713, O.C.L.A.)

The same section of the Workmen's Compensation Act

takes away from the employer the normal defenses

available if the action was one given by the common
law alone—fellow servant, contributory negligence and

assumption of risk.

It cannot be disputed that an injured party may
bring an action against his employer by filing a com-



plaint that is based both on common law negligence and

on the Oregon Employers' Liability Act.

Thompson v. Union Fishermen's Co-op. Packing
Company, 118 Or. 463, 273 Pac. 953,

involved the question of whether plaintiff was bringing

an action for the death of a child as an administratrix

under the common law or as a beneficiary under the

Employers' Liability Act. The Court, at page 465, upon

a rehearing of the question stated:

"While there are allegations in this complaint charg-

ing a violation of the Employers' Liability Act, there

are other allegations charging a violation of a com-
mon-law duty, and hence it cannot as a matter of

law be said that the right of action arose under the

Employers' Liability Act and not under Section 380.

Under the issues made by the pleadings, whether the

action should have been brought under one or the

other of said statutes, presents a question of fact

for the jury and not a question of law for the court."

(Emphasis added)

To the same effect see

Montgomery Ward &' Co. v. Hammer, 38 F. 2d

636,

where this court held that the defendant could not object

to the trial court's instructing only on the Employers'

Liability Act, but that the plaintiff might very well have

had proper grounds for claiming that both common law

negligence and Employers' Liability Act negligence

should be submitted to the jury.

Hoffman v. Broadway Hazelwood, 139 Or. 519,

10 P. 2d 349, 11 P. 2d 814.

In the above case the lower court submitted to the

jury the question of whether or not a bakery employee's



8

work involved risk and danger within the Employers*

Liability Act and then further instructed that there was

not sufficient evidence to prove common-law liability.

On appeal the Supreme Court of Oregon held that this

was an improper instruction and that as a matter of law

the Employers' Liability Act was inapplicable, but that

the court should have instructed regarding the rules of

the common law (p. 526).

See also:

Fretti v. Southern Pacific Company, 154 Or. 97,

57 P. 2d 1280.

There is only one portion of appellant's whole com-

plaint that tends to bring the action within the purview

of the Oregon Employers' Liability Act. This is subsec-

tion 7 of paragraph IV (R. 9). All other allegations of

negligence and all other portions of the complaint charge

"negligence, default or wrongful acts," as Section 102-

1713, O.C.L.A., in the Workmen's Compensation Act of

the State of Oregon permits.

In claiming that, first, appellant could not proceed

under a state compensation act at all, and second, that

appellant is proceeding under a state employers' liability

act, appellee refuses to face the legal fact that appellant

IS proceeding under the provisions of the State Compen-

sation Law. Three pages of appellant's brief set forth

this argument, and nothing on this issue was cited by

appellee to counter the argument.

Even assuming that this action was based exclusively

on the Employers' Liability Act of Oregon (if the only

allegation of negligence was subsection 7 of paragraph



IV) (R. 9), the granting of the motion for summary judg-

ment would still be erroneous for appellant may seek his

remedy among the laws provided by the state if work-

men's compensation proceedings could validly be pro-

vided by the state.

Appellee's brief, at page 21, states:

"Recovery through workmen's compensation pro-

ceedings was a condition upon the limited encroach-

ment by states into the federal maritime jurisdiction

within the lines drawn by the Jensen case."

We know of no such authority. We know of no authority

that holds that state workmen's compensation laws may

encroach further on federal maritime jurisdiction than

other state legislation. Appellee is asking the court to

substitute the word "is" for three words, "may validly

be", so that the statute would then read

"and if recovery for the disability or death through

workmen's compensation proceedings IS not pro-

vided by state law."

This connotes a far different reading than the statute as

it actually exists, which reads:

"and if recovery for the disability or death through

workmen's compensation proceedings MAY NOT
VALIDLY BE provided by state law." (33 U.S.C.A.,

§ 903a.)

The statute can only mean what it says. If recovery

through workmen's compensation proceedings may not

validly be provided, then, and only then, is the federal

act exclusively applicable.
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m. Appellee failed to comply with the provisions

of the Longshoremen's & Harbor Workers'

Compensation Act.

Appellee contends that appellant must allege failure

to secure compensation by appellee before he can pro-

ceed against his employer, as provided in 33 U.S.C.A.,

905, which reads:

"The liability of an employer prescribed in sec-

tion 4 shall be exclusive and in place of all other

liability of such employer to the employee, his legal

representative, husband or wife, parents, depend-
ents, next of kin, and anyone otherwise entitled to

recover damages from such employer at law or in

admirality on account of such injury or death, ex-

cept that if an employer fails to secure payment of

compensation as required by this Act, an injured

employee, or his legal representative in case death
results from the injury, may elect to claim compen-
sation under this Act, or to maintain an action at

law or in admiralty for damages on account of such
injury or death. In such action the defendant may
not plead as a defense that the injury was caused by
the negligence of a fellow servant, nor that the em-
ployee assumed the risk of his employment, nor that
the injury was due to the contributory negligence of
the employee."

So there would be no misunderstanding, appellant as-

sures this court that at the time the complaint was

originally filed there was not the slighest intention of

proceeding under this section of the Longshoremen's &
Harbor Workers' Compensation Act, or any part thereof.

The injury occurred on November 22, 1950 (R. 7).

The complaint was filed on September 7, 1951 (R. 12).

The first time the Longshormen's & Harbor Workers'
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Compensation Act was mentioned was on September 23,

1952, almost two years from the date of the injury and

more than one year from the time the complaint was

filed. Appellee attempts to intimate that the only reason

this point was not raised previously was that the depo-

sition of appellant was not taken until September 2,

1952. However, there was absolutely nothing in the

deposition on this issue that is not contained in the

complaint (R. 23, 6).

The issue before this Court is whether a motion for

summary judgment can properly be granted. Rule 56

(c) states:

".
. . the judgment sought shall be rendered

forthwith if the pleadings, depositions, and admis-

sions on file, together with the aUidavits, if any,

show that there is no genuine issue as to any mate-

rial fact and that the moving party is entitled to a

judgment as a matter of law." (Emphasis added)

As argued in appellant's brief, pages 6 and 14, the affi-

davit (R. 16) shows noncompliance by the employer.

Appellee does not contend that any portion of the Long-

shoremen's & Harbor Workers' Act was complied with,

but only that appellant did not allege noncompliance.

Appellee is in the position of

(1) Admitting the Workmen's Compensation Law of

Oregon was rejected so that appellant could not avail

himself of any compensation benefits thereunder;

(2) Stating that appellant's sole and proper remedy

is within the Longshoremen's 8b Harbor Workers' Com-

pensation Act, even though no attempt has been made

to pay such compensation (Title 33, U.S.C.A. 914 (a) )

I
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or notify this employee or other employees that com-

pensation was available (33 U.S.C.A 934).

Appellee cites three cases at page 22 of its brief to

the effect that the injured party must plead the terms

of the Longshoremen's & Harbor Workers' Compensa-

tion Act. None of these cases even remotely involves this

legislation, but they are concerned with other completely

foreign statutes.

Appellee also cites Gladden v. Stockard S. S. Co.,

184 F. 2d 510, 512, to the same effect. This case holds

plaintiff must assert and prove noncompliance.

Appellant contends that his affidavit (R. 16) does

assert noncompliance by appellee in every particular

within his knowledge. The complaint sets forth an action

at law for damages as permitted by 33 U.S.C.A. 905.

This is the same action at law for damages permitted by

the Oregon Workmen's Compensation Law under the

conditions existing in this matter (Sec. 102-1713,

O.C.L.A.).

CONCLUSION

(1) The Longshoremen's & Harbor Workers' Act is

not the exclusive remedy available to a laborer
who is employed by a sawmill.

As stated in Norton v. Warren Company, 321
U.S. 565, 88 L. Ed. 931, 936.

"The Senate report makes clear that 'the purpose of
this bill is to provide for compensation, in the stead
of liability, for a class of employees commonly
known as "longshoremen." These men are mainly
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employed in loading, unloading, refitting, and re-

pairing ships.' S. Rep. No. 973, 69th Cong., 1st Sess.

page 16."

Appellant was not a longshoreman in any sense or use

of the word.

(2) There was in existence in Oregon a state work-
mens' compensation act whose remedies were
available to the appellant.

Since appellee chose not to contribute a percentage

of the payroll to the industrial accident fund, this com-

pensation law makes appellee liable in damages for its

negligent conduct if the injured party chooses to bring

an action.

(3) The only records before the Court show that

there is at least a "genuine issue" of whether or

not appellee complied with the Longshoremen's
fie Harbor Workers' Compensation Act so as to

avoid liability; and since this genuine issue

exists, the granting of a motion for summary
judgment was erroneous.

Respectfully submitted,

Green, Richardson & Green,
Burl L. Green,

Attorneys for Appellant.
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I.

The Mere Fact That Appellant*s Injury

Occurred on Navigable Waters Does Not

Limit Appellant^s Remedy to One

Provided by Federal Law.

Volume 33, U.S.C.A., Sec. 903, specifically limits the

Longshoremen's and Harbor Workers' Compensation

Act to situations wherein state workmen's compensation

proceedings may not be provided by state law. Since

1942 only three cases involving the application of state

workmen's compensation proceedings to injuries upon

navigable waters have been considered by the Supreme

Court of the United States. These three cases are:

Davis V. Department of Labor & Industries, 317
U.S. 249, 63 S. Ct. 225, 87 L. Ed. 246;

Moores Case, 323 Mass. 162, 80 N.E. 2d 478,

(Bethlehem Steel Company v. Moores, 335
U.S. 874, 93 L. Ed. 417, 69 S. Ct. 239), and

Baskin v. Industrial Accident Comm., et al., 89
Cal. App. 2d 632, 201 P. 2d 549, 338 U.S. 584,

94 L. Ed. 523, 70 S. Ct. 99, 97 Cal. App. 257,

217 P. 2d 733, 340 U.S. 886, 71 S. Ct. 208,

95 L. Ed. 643.

There have been no cases since 1942 which have held

the Longshoremen's and Harbor Workers' Compensa-

tion Act was the exclusive remedy for an injury received

on navigable waters when the injured party was seeking

his remedy through workmen's compensation proceed-

ings supplied by the individual state.



II.

There Is a Genuine Issue Between Appellant

and Appellee of a Material Fact.

Rule 56 (c) of the Federal Rules of Civil Procedure

provide that a summary judgment can be granted only

if the pleadings, depositions, admissions on file and affi-

davits show that no genuine issue as to any material

fact exists. It has long been held by the Supreme Court

of the United States that the employee of a sawmill who

was working exclusively on navigable waters has only

an incidental relation to navigation and commerce.

Sultan Railway & Timber Co. v. Department of

Labor & Industries of Washington and Eclipse

Mill Company v. Department of Labor & In-

dustries of Washington, 277 U.S. 137, 48 S.

Ct. 505, 72 L. Ed. 820.

Appellant in the case at bar was an employee of a saw-

mill and receiving the same pay as the laborers who

worked in other portions of appellee's sawmill (R. p.

17). He sometimes worked exclusively on shore, and

even in the performance of his duties as a spotter, his

job was as much on shore as it was on the particular

barge where he placed a set of blocks.

Before it can be stated as a matter of law that ap-

pellant's activities were strictly maritime within the

meaning of the Longshoremen's and Harbor Workers'

Compensation Act, there are innumerable factors which

could only appear by evidence adduced at the trial. For

instance, it might become important to discover what



happens to the lumber on the barges after these barges

are loaded on the mill premises. Are they merely taken

to another portion of appellee's mill for further process-

ing; are they left standing for any length of time in an-

other portion of appellee's premises; are they reloaded

onto a regular ship or larger vessel at appellee's premises

or at some other place? It further becomes important

to consider appellant's work and the amount of time

that he spends actually on the barge, as compared to the

time spent on other parts of the appellee's premises.

Mere presence on a barge on navigable waters does not

limit appellant to a federal remedy. If this were so, the

Davis case, supra, would have had the opposite result,

for in that case the deceased was actually on a barge on

navigable waters and was loading the barge himself. In

the case at bar, although appellant was on the barge at

the time of the injury, he himself was not doing the

actual loading.

To hold that a sawmill employee, a portion of whose

work takes him temporarily aboard a barge for the pur-

pose of laying two wooden blocks, is engaged in a mari-

time activity exclusively is contrary to every judicial

decision since 1942. In fact, such a holding completely

eliminates the so-called twilight zone theory and adopts

a wholly new theory that any employee who at the time

of his injury is aboard a barge in excess of 18 tons on

navigable waters must seek his remedy only under the

federal law.



III.

The Cases Relied Upon by This Court Do
NOT Hold That the Plaintiff Is Limited to

His Rights Under the Longshoremen's and

Harbor Workers' Act, as Compared to

Proceedings Under a State

Compensation Act.

Pennsylvania RR Company v. O'Rourke, 344 U.S.

334, 97 L. Ed. 367, 73 S. Ct. 302, was not a decision as

between the Longshoremen's & Harbor Workers' Com-

pensation Act and a state workmen's compensation pro-

ceeding. Instead, it was strictly between two federal

acts; the Longshore Act and the Federal Employers'

Liability Act. At 97 L. Ed. 374, the court makes two

statements that specifically will eliminate this case as

an authority for the question at hand.

(1) The so-called "duties test" is not applicable

when the two federal acts are compared. In other words,

a janitor or any other service man or construction work-

er who was injured on navigable waters must seek his

remedy under the Longshoremen's Act as opposed to the

Federal Employers' Liability Act. Such a limited stand-

ard is not true when the choice is between the Long-

shoremen's Act and a state workmen's compensation act,

as we have seen, in the Davis, Baskin and Moores cases,

supra.

(2) The court specifically recognized that uncer-

tainty existed in areas where state and federal statutes



might overlap. No such uncertainty existed or exists

between the two federal statutes involved in the

O'Rourke case.

Western Boat Building Company v. O'Leary, 198 F.

2d 409, certainly is not authority for the proposition

that plaintiff as a matter of law, and without the right

of introducing evidence on his behalf, is limited to his

federal remedy. In fact, that case is authority that an

injured party in a situation similar to appellant's may

seek his remedy either within the federal field or by

state workmen's compensation proceedings. The plain-

tiff in that case had actually applied to the Compensa-

tion Commission for the State of Washington and had

received compensation. The only question at issue was

could he now apply to the Longshoremen's and Harbor

Workers' Compensation fund and receive payment from

them also. The court rightfully applied the twilight zone

theory and said that it did have such an election.

Conclusion

The petition for rehearing should be granted so that

this court may hear arguments and consider only the

one issue of whether as a matter of law appellant is

limited in his remedy to that provided by the Long-

shoremen's Act. We firmly believe that upon recon-

sideration of this question this court will remand the

case to the District Court for a full and fair hearing

and trial. One of the elements of this trial would neces-

sarily be the activities of the appellant and the overall

activities of the appellee to determine whether or not



appellant was within the so-called twilight zone at the

time of the injury.

Respectfully submitted,

Green, Richardson, Green & Griswold,
Burl L. Green,

Attorneys for Appellant,

I, BURL L. GREEN, one of the attorneys for ap-

pellant petitioner, do hereby certify that in my opinion

this petition is well founded in law and fact and that

it is not interposed for delay.

Of Attorneys for Appellant.
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Northern District of California, Southern Division.

APPELLANTS' OPENING BRIEF.

STATEMENT AS TO JURISDICTION.

This case was instituted by an indictment returned by

the grand jury against the appellants for violation of

Section 145(b) of the Internal Revenue Code, (26 U.S.C.

Section 145(b)) and of Section 371, Title 18 United States

Code (R. 3-8). After trial, verdicts of guilty were re-

turned and filed on April 30, 1953 (R. 22, 2003). On May

5, 1953, appellants moved the court for a new trial, but

their motion was denied on the same day (R. 23-24, 33,

2003). The court adjudged appellants guilty and pro-

nounced sentence on May 12, 1953, the judgments of con-

viction being filed and entered May 15, 1953 (R. 34-38,

2003-2004). On May 14, 1953, appellants filed their notice



of appeal to this Court (R. 38-40, 2004). The jurisdiction

of this Court is therefore founded on Section 1291 of

Title 28, United States Code.

STATEMENT OF THE CASE.

The testimony and exhibits introduced in evidence be-

low may be summarized as follows:

Dr. Vaughn H. Mitchell and Dorothy Mitchell, appel-

lants, were married on November 10, 1944 (R. 1449). In

late 1946, Dr. Mitchell learned that the government was

investigating his 1942-1946 tax returns (R. 260-261).

About the same time Dorothy Mitchell was pressing her

husband to buy a home and had a difference of domestic

opinion with him over it (R. 1449, 1456-1459). She de-

cided that she would try to accumulate about $10,000 as

the price of a home, her own if the Doctor adamantly

opposed, theirs if he acquiesced. She then sought out the

Doctor's bookkeeper, Mrs. Iris Cowart, and told her that

he had agreed to pay her $500 a month as spending

money in addition to household expenses. Because of the

domestic difficulties involved, Dorothy wanted to be sure

Mrs. Cowart kept a record of the moneys that went to

her. (1456-1466.) In order to keep this record, Mrs.

Cowart commenced in January, 1947, to use two sets of

receipt books, one for morning receipts and one for after-

noon. From time to time the morning receipts were de-

livered to Dorothy in sealed envelopes. (R. 266-279, 795,

1456-1466.)

At the close of the year, due to his pending difficulties

on federal taxes the Doctor hired Joseph A. Lukes, a cer-



tified public accountant, to prepare the Mitchells' tax re-

turns. Lukes came into the office late in 1946, made some

preliminary checks of 1945 and 1946 in order to decide the

best measure of receipts and finally settled on bank de-

posits. He did not know that the cash receipts taken by

Dorothy during the year had not been banked and there-

fore his return of income did not include them. (E. 1063-

1078, 1128, 1551, 1560-1564.) However, the morning cash

receipt books were still in the office when he presented the

estimated 1947 return for signature. These book were sub-

sequently delivered to Dorothy. (R. 279-283, 766-768, 1466,

1474-1475, 1482.)

On February 16, 1949, Dr. Mitchell was indicted for

tax evasion for 1942-1946. Dorothy Mitchell learned of it

the same day and, in a fit of hysteria, burned the morning

cash receipt books for 1947 that had been delivered to her.

(R. 1471-1481, 1492, 1534.) Subsequently the Doctor was

acquitted on all counts of the 1942-1946 indictment (R.

1551). The government commenced to investigate 1948 and

1947, for the former finding no fraud, but the latter provid-

ing the basis for this case (R. 117). As their investigation

continued, the Doctor learned of the government's claim

that some Kardexes (his record of accounts receivable) for

1947 might be missing. He confided in his wife and she

told him of the cash receipts taken by her in 1947 and of

burning the morning receipt books. She turned over to

him the 1947 money taken by her, which amounted to

$8,770.00. (R. 1471-1481, 1492, 1604-1607, 1614, 1638-1639,

1644-1645.) The Doctor was subsequently indicted on

three counts of income tax evasion and his wife on three



counts, two of which differed from his. The fifth count

was common, a conspiracy charge involving both defend-

ants and Mrs. Cowart, the Doctor's bookkeeper. During

the trial, the government reconstructed the defendants'

income to show an amount unreported of $26,000 and

introduced evidence of wilfulness. The defendants ad-

mitted unreported income of $10,000 and introduced

evidence of inadvertence.

In brief, the government's theory was that the defend-

ants and Mrs. Cowart had conspired to conceal part of

the Doctor's cash receipts by (1) not depositing part of

them in the bank but delivering that part directly to Mrs.

Mitchell, (2) keeping two sets of receipt books which

would correspond with the division of cash receipts into

reported and non-reported categories, and (3) systemati-

cally destroying Kardexes so that the Kardex system

would agree with the cash receipt-bank balance total of

gross income.

The defendants' theory was one of inadvertence and

oversight. Keeping two sets of receipt books and deliver-

ing cash directly to Mrs. Mitchell were explained as im-

plementing a plan whereby Mrs. Mitchell could accu-

mulate $10,000 for a payment on a home, the Doctor

agreeable or not. Her burning of the books was the act of

a frightened and hysterical pregnant wife. On the

third point, the defence took direct issue: it attempted

to prove no Kardexes had been intentionally destroyed.

Finally, the defence raised the companion points of the

defendants' ignorance of tax subtleties and the Doctor's

lack of time to devote to financial matters.



Both defendants were convicted and appeal has been

taken on the ground that the court below deprived them

of a fair trial.

The testimony of each of the several witnesses called

may be briefly smnmarized as follows: Louis H, Mooser,

Jr., a treasury agent, was called as the first witness of

the prosecution in order to identify certain banking and

income tax records of the defendants which were re-

ceived in evidence (R. 107-112).

Walter C. Barron, also a treasury agent, was called by

the prosecution to testify about his examination of the

defendants' 1947 and 1948 tax returns. (R. 112-255.) He

commenced his audit with their joint return for 1948 to

which he proposed several technical adjustments, finding

no fraud. Defendants readily agreed to these adjust-

ments. Before Barron finished his 1948 audit, he was

furnished with the work papers of defendants' account

from which the 1947 returns were computed. In check-

ing these figures with the 1948 return, he was struck

by the relatively low percentage of cash that had been

received in 1947. He then made a further comparison

with 1946 and found the following discrepancy: although

in the period 1946-1948 check receipts from the Doctor's

practice showed a ''regular growth," cash receipts fluc-

tuated widely, being $54,000 in 1946, $25,000 in 1947, and

$49,000 in 1948. (R. 115, 119-120.) Next, he discovered

that the defendants' consistent practice for these years

was to deposit all check receipts in the Doctor's commer-

cial account and all cash receipts in his savings account.

Defendants' accountant had, in figuring their 1947 cash

receipts, merely totalled the year's bank deposits and had



used that total as a basis for computing their 1947 income

tax. But, as Barron pointed out, cash deposits in 1947

ran about 50 per cent under cash deposits for 1946; it

was this discrepancy that persuaded him to make a thor-

ough audit of the defendants' 1947 returns. (R. 121, 124,

131.)

Barron then secured, without any trouble, all of de-

fendants' records relating to 1947 and reconstructed their

income from the credits posted on the Doctor's Kardexes,

a loose leaf system of recording accounts receivable. He

admitted that these records showed all but $480 of the

defendants' income, but he added, he believed as many

as 10 per cent of the 1947 Kardexes were missing. (R.

177, 187, 228, 232-233, 252.)

Next, Barron interviewed several of the Doctor's em-

ployees. iVfter these interviews, he decided to disclose

his findings to the fraud investigators. (R. 132, 177.)

The prosecution's third witness was Harry M. Green,

a treasury agent called from Reno, Nevada, to testify

about the Doctor's returns for 1942 to 1946 (R. 255-264,

301-409). He had first become acquainted with the Doctor

while examining his 1944 income tax return; his audit

broadened to include 1942, 1943 and 1945 as well, but at

all times he found the Doctor to be cooperative, and the

Doctor willingly gave a statement under oath when asked

to do so. From his personal observation. Dr. Mitchell did

not seem to know much about accounting or income taxes.

The Doctor was not in his office in the mornings and

when he was there in the afternoons, he was busy, for

the office was crowded with patients. (R. 255, 261, 351-

353, 355, 358.)



After he testified that he had found preliminarily that

the Doctor's understatement of income for 1942-1945 was

$100,000, and had so notified the Doctor, Green then stated

that the total tax and penalties owed by the Doctor for

1938-1946 amounted to $276,000 plus interest. Green's

use of 1938-1941 was objected to. (R. 261-263.) Green

further brought out that the Doctor had aided in prepar-

ing his 1941, 1942, 1943 and 1946 returns and had filed

amended returns for the years 1942-1946 (R. 262-263,

392-393). A 50 per cent civil fraud penalty had been

determined against him for these years, which is still

subject to review (R. 389-390).

Concerning 1947, Green testified that Mrs. Cowart had

informed him that all of the Doctor's cash receipts were

being deposited in the bank (R. 303).

Mrs. Iris Cowart was next called by the government

as an adverse witness. After she had completed her

direct examination, the defendants' examination of her

had to be postponed eight days (April 6, 1953 to April 14,

1953) due to the death of her husband. (R. 264, 300, 745.)

She was called as a co-conspirator with defendants and

testified about her work as bookkeeper for Dr. Mitchell

from 1943 to 1948 (R. 264-300, 746-868). In that ca-

pacity she kept the Kardexes and did the billing and

banking. She deposited check receipts in the Doctor's

commercial account, cash receipts in his savings account.

(R. 265-266.)

In 1947 Dorothy Mitchell told her that she needed

extra money from the Doctor's practice in order to buy a

home. They decided that Mrs. Cowart would give her

the Doctor's morning cash receipts, keeping a record of
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them in a separate set of receipt books. Dr. Mitchell

confirmed this arrangement. (E. 266-270, 795.) Mrs.

Cowart kept two sets of receipt books, one for the morn-

ing and one for the afternoon, the change over being

made about 1:00 p.m. every day. The morning money

was given to Dorothy Mitchell and the afternoon money

was deposited in the bank. She estimated that the total

delivered to Dorothy Mitchell in 1947 was $15,000. (R.

270-279.) The morning cash receipt books were delivered

to Dorothy Mitchell in 1948 after the Doctor's accountant

had completed his preparation at the Doctor's office of the

1947 returns of the defendants (R. 279-283, 766-768). Even

after the morning receipt books had been turned over to

Mrs. Mitchell, the Kardexes in the office contained a com-

plete record of 1947 receipts, including those delivered to

Mrs. Mitchell (R. 814). Throughout Mrs. Cowart 's testi-

mony the prosecutor repeatedly referred to her prior

testimony on these matters before the grand jury; at the

conclusion of her examination by the prosecutor, which

had been cross-examination, the prosecutor offered the

grand jury transcript into evidence (R. 284-287).

Dr. Mitchell, Mrs. Cowart testified, had very little con-

tact with the office books and did not like to be bothered

with them. However, in 1947, when Mrs. Cowart wanted

to destroy some old Kardexes—ten years old or more

—

the Doctor was reluctant to agree, although that was

necessary to make room for new cards. Old Kardexes

were destroyed in 1947, but none covering current

patients, except a few through inadvertence. (R. 775-777,

779, 800.)



Mrs. Cowart denied making statements to Mrs. Pier-

son, the Doctor's receptionist in 1947, that their purpose

in keeping the two sets of receipt books was to conceal

taxable income. Finally, she pointed out that Mrs. Pier-

son in 1947 had been a nervous, homesick person, who

had great difficulty in locating Kardexes when she needed

them; frequently, one of the other girls would have to

locate them for her. (R. 760-764, 777-778.)

Mrs. Jean Pierson was the only other witness called

by the prosecution who was not a treasury agent (R.

412-514). She served as the Doctor's receptionist from

January to August, 1947, a period during which she was

restless and homesick. Her duties consisted of greeting

patients, writing receipts and getting out Kardexes. She

was kept very busy, since the Doctor saw 50 to 100

patients an afternoon. (R. 412-413, 491.) On frequent

occasions she could not find Kardexes for certain return-

ing patients who should have had cards. In the spring

of 1947 she learned that Mrs. Cowart was using two cash

receipt books, one for the morning and one for the after-

noon, and she testified that Mrs. Cowart confessed this

was for the purpose of concealing part of the Doctor's

income. All this, she testified Mrs. Cowart told her, was

the Doctor's idea. (R. 416-423.)

Her testimony continued as follows: she had seen

Mrs. Cowart destroy Kardexes with 1947 charges on

them, and Mrs. Cowart had explained that this was neces-

sary to prevent the government from checking up on the

Doctor (R. 482-488). The Doctor had asked Mrs. Cowart

to take out a safe deposit box, but she had refused, think-

ing that would be the first place agents would look for
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money (E. 421-422). Mrs. Cowart appeared nervous

about the whole matter and finally confided in the witness

that the Doctor had asked her to take the full blame for

it (E. 424-425).

The final prosecution witness was Melvin C. Whiteside,

another treasury agent who had worked on the 1947

audit (E. 514-745). He first identified bank records of

other bank accounts of the Doctor and then proceeded to

outline his investigation for 1947. He noticed that in

1946 the Doctor's office had used 18 cash receipt books,

in 1948, 29, but in 1947 only 9. He found evidence of

cash that had been received for which no duplicate re-

ceipt existed. (E. 522-523.) His reconstructed total of

unreported income in 1947 was $26,242.75. Since the Doc-

tor's accountant, in adding all the credits posted to the

Kardexes in 1947, had found only $10,000 unreported,

Whiteside decided that the difference, or $16,000 worth

of Kardexes, must be missing. The Kardexes gave him

a list of 1000 patients with 2,000 payments, which were

not contained in the cash receipt books. These patients

were contacted and 380 receipts were produced that had

been written in 1947 from cash receipt books other than

the ones in existence. These 380 receipts totaled $5,500,

of which only $469.50 was not contained in the Kardexes

themselves (E. 527-537, 573).

Of the $16,000 of Kardexes assumed missing, Whiteside

admitted they must represent reported receipts, since they

did not make up any part of his $26,000 which was based

on information secured from the existing Kardexes (E.

687-688). As part of this $16,000, he had prepared a
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specific list of 100 patient names (Exhibit U. S. #29)

representing $5,000 in payments contained in the cash

receipt books, but for which he could find no Kardex

(E. 720-721).

He said that in 1949 the Doctor and his accountant had

admitted that $10,000 of cash receipts had not been

reported and that the Doctor's bookkeeping system in

1947 had no provision for internal control; it was there-

fore possible that receipts could have been taken out

without the Doctor's knowing it (R. 539, 686).

The prosecution then rested (R. 869) and the defence

called as its first witness Mrs. Mary Gudat (R. 877-951).

Mrs. Gudat had been the Doctor's office nurse from May,

1947 to October, 1949 (R. 878, 889). After testifying

briefly about office routine and an interview with agent

Whiteside, she told of Mrs. Pierson's troubles in the office

—being unable to find Kardexes in the file which others

would then find for her, being absent from work fre-

quently and being unhappy. Mrs. Gudat stated that she

had never seen any current Kardexes destroyed, nor had

she ever found any missing when she needed them. The

only Kardexes that had been destroyed were old ones,

just before the office moved to new quarters. (R. 890-898.)

The defence's second witness was Mrs. Erie Sprague

Dumont, the Doctor's secretary during 1947. She had

been employed in the Doctor's office from April, 1946 to

April, 1949, first as receptionist, then as secretary. (R.

953-954.) Her testimony (R. 952-990) concerned office

routine which, she stated, was rushed (R. 963). She testi-

fied that current Kardexes had never been destroyed, but
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that in June or July of 1947 old out-of-date ones had

been cleaned out to make room in the files. Mrs. Pierson,

she testified, often needed help to find Kardexes which

were in the files. (R. 964-968.)

Defence's next witness was Theodore Roche, Jr. (R.

991-1053). He was defendants' attorney and in that

capacity in the fall of 1946 he was consulted by Dorothy

Mitchell on a domestic problem concerning the purchase

of a home. When informed of this. Dr. Mitchell responded

favorably and agreed to her request. (R. 993-998.) He had

charge of the investigation made on defendants' behalf

of their 1947 tax affairs; as a result of the discrepancies

he discovered in the government's findings, he decided to

hire an independent firm of accountants to audit 1947.

Mr. Sonnenberg of Forbes & Co. was called. Their investi-

gation showed that there were 4,097 Kardexes relating to

1947, containing 3,891 patients listed on the patient listing,

and finally that no substantial number of 1947 Kardexes

were missing. (R. 1016-1033.)

The certified public accountant who prepared and filed

the defendants' 1947 tax returns, Joseph A. Lukes, was

called as the defence's next witness (R. 1053-1140, 1147-

1335). He had originally been employed to compute the

1947 tax, and in order to find the best way of doing it, he

checked certain records against the 1945 and 1946 re-

turns. He thereby satisfied himself that the Doctor's bank

deposits were an accurate reflection of gross receipts. A
procedure such as this he found necessary since the Doc-

tor's records could not be relied upon; they provided no

correlation or provision for internal control. Therefore,
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he selected the bank deposits as the measure of receipts

and did not check the Kardexes or learn that Dorothy

Mitchell had taken money out of the business that had not

previously been deposited. But he did point out that

neither the Doctor nor Mrs. Mitchell ever gave him in-

structions as to the manner in which the 1947 return

should be prepared. (R. 1063-1078, 1128.)

After trouble had arisen over the 1947 returns, he made

an independent check of the Kardexes. The total 1947

credits contained on them were $10,000 more than the gross

income defendants had reported. (R. 1099-1100, 1128.)

He found no missing Kardexes and he was sure that there

were none. Every item contained in the government's

list of $26,000 of unreported income had been identified

by him as being covered in defendants' reported income

for 1947 or in his $10,000 amount of understatement. (R.

1134-1137.) From observation he testified that the Doctor

had no contact with his office records and that quite a

few of his bank statements had never been opened (R.

1162-1163).

Thomas V. McQuade, branch manager of the Bank of

America, was called to testify about the Doctor's cash

deposits in 1949 and in 1950 for purposes of comparison

with 1947. He was not permitted to testify on this subject.

(R. 1140-1146.)

Otto J. Sonnenberg, certified public accountant and

partner in Forbes & Co., appeared as a defence witness

(R. 1337-1448, 1535-1543). He had been engaged by the

defendants to determine their 1947 income. In making
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this investigation, he found that 4,097 Kardexes relating to

1947 were present, covering 3,891 names on the patient

listing record or on the hospital record. His engagement,

however, was not completed. (R. 1339-1342.)

His second assignment was to determine the defendants

'

gross income for 1947, assuming all the cash receipt

records had been destroyed. To do this, he used the

Kardexes, the patient listing record and the hospital

records. His result, on the accrual basis, was $149,340.95,

not making allowances for discounts and allowances,

write-offs or collection charges. The Kardexes alone

showed a gross income of $133,000, or an understatement

of $11,000 for 1947. (R. 1354-1355.) In reconstructing in-

come, he was able to find Kardexes for all but 19 patients

of which he had a 1947 record (R. 1535).

Dorothy Mitchell next took the stand in defence of

herself and her husband (R. 1448-1534). She had married

Dr. Mitchell on November 10, 1944, and their first child

was born in 1946. During the latter part of that year

they were living in a small apartment and she wanted to

purchase a home. (R. 1449, 1457-1459.) In January, 1947,

she told Mrs. Cowart that the Doctor had agreed to give

her $500 a month for spending in addition to the house-

hold expenses. She wanted to accumulate about $10,000

as a down payment on a home and she intended to

tell the Doctor about it when they went out to buy the

home. But, because of domestic difficulties that might

culminate in divorce or separation, she asked Mrs.

Cowart to keep a separate record of the moneys that were

delivered to her out of the business. The practice of the
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two sets of receipt books was then instituted. (R. 1456-

1466.)

During 1947 she continued to get this extra money about

once a month. The separate receipt books were kept

through 1947, and after January 15, 1948, they were de-

livered to her by Mrs. Cowart, who was quitting to have

a baby. There were only two or three books involved.

(R. 1466, 1474-1475, 1482.) In March, 1948, she signed her

tax return which had been completely prepared for her

by Lukes ; she did not look at it because it would not have

meant anything had she looked at it (R. 1475-1478).

On February 16, 1949, she was told, in the Doctor's

absence, that he had been indicted for income tax violation.

She became hysterical and burned the morning cash receipt

books which had been delivered to her a year earlier.

At the time she did not realize the indictment covered the

years 1942-1946, not 1947. Later, in September, 1949, she

told the Doctor about it and turned over to him the money

which she had received from Mrs. Cowart ; he was furious

with her. The total amount of cash she turned over to

him, in envelopes that were still sealed, was $8,770.00.

(R. 1471-1481, 1492, 1534.)

Dr. Vaughn H. Mitchell also testified as a defendant

(R. 1543-1750). He referred to his prior tax trouble for

1942-1946, for which he was acquitted in 1949. However,

it was this prior investigation that prompted him to hire

Lukes as an accountant to prepare the 1947 return. (R.

1551, 1560-1564.) He recalled filing an estimate of 1947 tax

in the first two weeks of January, 1948, and signing the
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final 1947 return, which had been prepared by Lukes,

without examining or studying it (K. 1570-1571).

He denied planning with either his wife or Mrs. Cowart

to conceal part of his 1947 income. During that year he

was not aware that his wife was taking money from the

business, in addition to her household checks. He first

learned of this fact on September 25, 1949, after a trip

to see Mrs. Cowart about the government's claim of

missing Kardexes. On his return his wife told him of the

money she had taken in 1947, of the two sets of receipt

books, and of the fact she had burned them earlier in

1949 when she had learned of his prior indictment. She

delivered the money to him—contained in 12 or 14 sealed

envelopes within a large manila envelope. The amount

of that money was $8,770.00. (R. 1604-1607, 1614, 1638-

1639, 1644-1645.)

He testified that he was unfamiliar with the office books,

except for his medical records and the Kardexes, which

he considered essential. He did not order any of them

destroyed and was sure that substantially all the 1947

Kardexes are present. The only destruction of Kardexes

that took place was just before the office moved quarters;

then out-of-date ones were thrown away to make more

room in the files. (R. 1589-1591, 1741.) During 1947 he

treated 50-60 patients an afternoon (R. 1619). Finally,

he estimated that he would write-off bills as uncollectible of

an average of at least $5,000 per year (R. 1650).

The last witness was Dorothy A. Cummings, also called

by the defence (R. 1751-1757). She is Dr. Mitchell's pres-

ent medical secretary, having served him from June 12,
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1950 (E. 1751). Briefly, she testified she had checked

Sonnenberg's list of 19 names which had not been found

on the Kardexes and had located all but eight from the

Kardexes in court despite their present disarray (R.

1752-1755).

SPECIFICATION OF ERRORS.

1. The District Court erred in removing from its charge

to the jury the statutory requirement that defendants' acts

be '* wilfully" done before they could find guilt. This error

was committed in the following instructions given by the

court to which the defendants objected (R. 1941-1942,

1945)

:

"I instruct you, ladies and gentlemen, that a man

may not shut his eyes to obvious facts and say he

does not know. He may not close his observation and

knowledge to things that are put out in the open and

are obvious to him and say, 'I have no knowledge

of such facts.' He must exercise such intelligence

as he has, and if the evidence shows that he intended

to conceal tax liability from the government, then of

course he was not acting in good faith."

*'Now, of course, the owner of a business or the

practitioner of a profession need not be the actual

bookkeeper to be familiar with the affairs and finances

of that business. It will present a somewhat startling

situation if a defendant charged by law with the duty

of filing a return coud sign and file a false return

made to defraud the Government and escape punish-

ment by disclaiming knowledge of that which he had

sponsored. Of course he would not be liable for inno-

cent clerical mistakes, but he must be held to know
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that which it is his duty to know and which he

solemnly promulgated, and it is for you to determine

from all the evidence whether the defendants had

knowledge of the falsity of these returns or not."

Prior to the jury's retirement, defendants stated their

objection to the above instructions and offered to give

their reasons. The court refused to hear them but per-

mitted defence counsel to file a memorandum of points

with the clerk. (R. 1957.)^

Another instruction given by the court which eliminated

the requirement of wilfulness is the following (R. 1945)

:

''The duty to file an income tax return is personal.

It cannot be delegated to anyone. Bona fide mistakes

should not be treated as false and fraudulent, of

course. But no man who is able to read and to write

and who signs a tax return is able to escape the

responsibility of at least good faith and ordinary dili-

gence as to the correctness of the statement which he

signs, whether prepared by him or prepared by

somebody else."

The error of this instruction was called to the court's

attention in the argument of defense counsel on his mo-

tion for new trial. (R. 1984-1985.)2

2. The District Court erred in injecting into its charge

to the jury elements of the crime covered by Section

145(a) of the Internal Revenue Code, for which defend-

iThe points raised in this memorandum, which the court refused
to consider, are set forth verbatim in the Appendix, pp. iii-iv.

^Defence counsel stated of this charge, "I submit that a person
who can read or write cannot, as a result of that, know the many,
many complexities of the income tax law * * *." (R. 1988.)
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ants were not indicted. The specific instruction in which

this error was contained reads as follows (R. 1952)

:

''Every person under the laws of the United States,

except wage earners and farmers, liable to pay income

tax, is required to keep such permanent books of ac-

count and records as are sufficient to establish the

amount of his gross income, and the deductions,

credits and other matters required to be shown in any

income tax return."

This was the government's proposed instruction No. 51,

to which defendants immediately objected, calling their

grounds to the court's attention before the jury had

retired. (R. 19, 1957. )3

3. The District Court erred in failing to charge the

jury that Dr. Mitchell's acquittal on similar charges for

the years 1942-1946 conclusively established that no wilful

attempt to evade taxes had been made in those years. In

fact, the court instructed the jury just to the contrary;

these instructions are as follows (R. 1938-1939, 1944)

:

"You are instructed that the guilt or innocence of

Dr. Vaughn H. Mitchell on charges of tax evasion for

the years 1942 to 1946, inclusive, is not to be con-

sidered by you in determining his guilt or innocence

on the charges which are now before you, nor are you

to consider for any purpose whatsoever the result of

any previous trial."

3Just as in the preceding specification, defence counsel offered

to state his grounds, but the court cut him off short, saying, " You

need not state the reasons. Just give them by number. '

'
Defend-

ants then filed a memorandum in support of his objection (R. 19-

21, 1957).
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Defendants brought out this point sharply on their argu-

ment for a new trial. In effect, defence counsel pointed

out, the charge of the court '^ invite (d) the speculation of

the jury" on Dr. Mitchell's guilt or innocence for 1942-

1946, a matter foreclosed to them by the prior acquittal.

(E. 1978-1979.)*

4. The District Court erred in depriving defendants of

their right to cross-examine an important prosecution

witness. The court's error in this respect was bitterly

contested by defence counsel at the time it was made

(R. 758-759) and its effect was to confine him to a direct

examination of the prosecution's witness at the prose-

cutor's insistence. (R. 766, 770, 785, 794, 795-796, 797, 800,

805, 813, 824-826, 828-831, 839-840. )5

5. The District Court erred in refusing to dismiss for

cause a juror who admitted to a bias formed from news-

paper accounts of the defendants' first trial. At the time

of the voir dire of this juror, who became the foreman of

the jury, the defence had exhausted its peremptory chal-

lenges. Hence, when the facts of the juror's bias were

developed, defendants ' only recourse to protect themselves

was to ask that the juror be excused for cause. This

request was made, but the court denied it. (R. 60.) Im-

mediately after the jury was sworn, defendants renewed

at length their request out of the presence of the jury.

^The full text of defence counsel's remarks is set forth in the
Appendix, pp. iv-v.

=5Defence counsel's precise language to the court was (R. 758-
759) : "This lady is put into the case as an alleged conspirator
by the Government, called by them, and a lot of hearsay testimony
admissible under that rule of conspiracy has been introduced. I

don't believe I am limited to the rule of a person asking questions
as a direct examiner, they bringing her here, I didn 't.

'

'
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but their motion was denied. (E. 60-63.) The failure of

the court to discharge this juror was a cornerstone of

defendants' argument for a new trial. Again, their motion

was denied. (R. 1968-1973.)

6. The District Court erred in overruling defendants'

demand to inspect a documentary statement used by the

prosecution to impeach Dr. Mitchell. The statement taken

by the government at an earlier examination of Dr.

Mitchell was produced by the prosecution during its cross-

examination of him. At the time it was first referred to,

defence counsel asked to see it; his request was denied.

(R. 1686-1687.) His demand for inspection was renewed

just at the time the prosecutor insisted on reading part

of its contents into the record; the demand was again

overruled (R. 1688). When Dr. Mitchell indicated that

his earlier words were being taken out of context, defence

counsel objected to the prosecutor's use of the statement

without displaying it to the defence; his objection was

overruled (R. 1690-1691). At the conclusion of their case,

defendants moved for a dismissal on the ground that their

demand for the production of records held by the prosecu-

tion had not been honored; the motion was denied (R.

1758). And, finally, the error was again called to the

court's attention, and again denied, in defendants' argu-

ment on their motion for a new trial (R. 1989).

7. The District Court erred in refusing to compel the

prosecution to produce for inspection certain evidentiary

statements held in its possession. These statements were

four in number—two of them were transcripts of inter-

views by government agents with prosecution witnesses

who had testified at the time defendants made their de-
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mand, one was a similar transcript of an interview with

Dr. Mitchell who testified later, and the fourth was a

document used by a government agent to refresh his

recollection while testifying. Each of these documents

was carefully identified on cross-examination of a govern-

ment witness, and each was shown to be in court. Despite

these facts and despite defendants' showing that the docu-

ments were relevant to this trial, the prosecution refused

to produce them and the court refused to enforce defend-

ants' demand for their production. (R. 547-554, 590-591,

595-605, 612-614.) At the close of the trial, defendants

moved for a dismissal on the ground that their demand

for production had not been enforced; their motion was

denied (R. 1758). The same error was emphasized in the

argument for a new trial, which was also overruled (R.

1989-1993. )«

8. The District Court erred in receiving the prosecu-

tion's evidence of Dr. Mitchell's deficiencies in income

taxes for the years 1938-1941. In summary, this evidence

consisted of testimony that in 1941 he had reported

$6,800 of net income but had earned $30,200; in 1940,

$7,000, when he had earned $27,800; in 1939, $4,700, when

he had earned $23,400; in 1938, he had not filed a return,

although he had $21,000 of net income (R. 386-387). This

evidence was received over defendants' objection that it

was irrelevant (R. 262-264, 385-391). On cross-examina-

tion of two of the defendants' witnesses, the prosecutor

•^In his argument defence counsel urged as his major ground the
compelling necessity for requiring the prosecution to disclose facts

in its possession in order to obviate the possibility of convicting
accused persons on the testimony of untrustworthy persons (R.

1991).
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covered the same ground, again over repeated objections

that it was not relevant and that its seriously prejudicial

effect forbade the prosecutor from bringing it before the

jury (R. 1202-1222, 1666-1677). In each instance, the

objection was overruled. Then, on their motion for new

trial, defendants again raised the error, but in vain (R.

1977).

9. The District Court erred in excluding defendants'

evidence of their innocence under a chain of reasoning

selected by the prosecution to show their guilt. The prose-

cution had shown a marked decrease in cash receipts in

1947 when compared to 1946 and 1948, and pointed out

to the jury that this discrepancy evidenced an under-

statement of income for 1947. In order to rebut this

circumstantial evidence of their guilt, defendants made re-

peated offers of evidence to show that cash receipts in

1949 and in 1950 bore approximately the same ratio to

total receipts as they did in 1947 ; in brief, defendants at-

tempted to show that a comparison of 1947 cash receipts

with those of 1949 and 1950 indicated that no wilful under-

statement of income had been made. Their attempt was

summarily denied by the court, although the grounds of

their offer were fully stated. (R. 1144-1145, 1149-1151,

1156-1160, 1319.) In the absence of the jury, defence

counsel made an extended proffer, indicating that ''it (the

evidence offered) goes to defeat the Government's charge

that there was something awfully unusual about 1947."

(R. 1159.) Although his repeated attempts to introduce

this evidence bore no fruit, defence counsel raised the

point again on argument of defendants' motion for a new
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trial; the point was again rejected by the court (R. 1982-

1983).

SUMMARY OF ARGUMENT.

I. Defendants signed and filed returns prepared for

them by some one else, from records kept for them by yet

other persons. The returns were incorrect. Defendants

were prosecuted, and the instructions given to the jury

erroneously dispensed with the requirement that defend-

ants' actions must be proved to be "willful." I.R.C. Sec.

145(b) penalizes only ''willful" attempts to defeat or

evade the tax. Yet the trial judge instructed the jury

that defendants were required by law to exercise ''ordi-

nary diligence as to the correctness" of their returns,

"whether prepared by (defendants) or prepared by some-

body else." Furthermore, the trial judge instructed the

jury that as a matter of law "a defendant charged by

law with the duty of filing a return * * * must be held

to know that which it is his duty to know and which he

solemnly promulgated. '

'

These parts of the instruction were erroneous. Wil-

fulness is an essential element of the offence charged, and

in tax offences wilfulness means with "an evil motive."

United States v. Murdoch, (1933) 290 U.S. 389; Spies v.

United States, (1943) 317 U.S. 492; Hargrove v. United

States, (CA 5, 1933) 67 F. 2d 820; Arnold v. United States,

(CA 9, 1935) 75 F. 2d 144; United States v. Martell,

(CA 3, 1952) 199 F. 2d 670, cert. den. United States v.

Martell, 345 U.S. 917. It necessarily follows, therefore,

that defendants are not criminally liable for some other
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person's mistakes, whether that other person was acting

AvilfuUy or not. ''Willful" guilt is personal, not imputed

{Lurding v. United States, (CA 6, 1950) 179 F. 2d 419,

421), because it is nonexistent unless there is ''a specific

wrongful intent, that is, actual knowledge of the existence

of obligation and a wrongful intent to evade it.
'

' Hargrove

V. United States, supra, 67 F. 2d at 823 ; United States v.

Martell, supra; Spurr v. United States, (1899) 174 U.S.

728.

Moreover, conduct which lacks ''ordinary diligence" is

negligent, but it is not wilful. Lurding v. United States,

supra, 179 F. 2d at 421; Inland Freight Lines v. United

States, (CA 10, 1951) 191 F. 2d 313, 316; Browder v.

United States, (1941) 312 U.S. 335, 341-2. This is a neces-

sary corollary of the requirement that to be "willful"

conduct must be with an evil motive.

The errors in the instruction are not cured by the

presence of some unobjectionable matter. Bollenbach v.

United States, (1946) 326 U.S. 607; Spurr v. United

States, supra; United States v. Martell, supra. Where

good and bad are mixed together, the jury cannot be

expected to distinguish the bad and disregard it.

The bad instruction also permeated the conspiracy

count. Wilfulness was a necessary element in that count,

since it charged a "wilful" conspiracy to "wilfully" evade

or defeat the tax. Moreover, the jury was not told that the

objectionable instructions related only to the substantive

counts and not to the conspiracy count.

The prejudicial effect of this error is evident from the

fact that it commanded the jury to ignore defendants'
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entire defence, which was that the errors in their returns

were not known to them when they signed the returns.

II. The jury was also told that defendants could be

convicted if it decided that their books and records were

not "sufficient to establish the amount of (their) gross

income, and the deductions, credits and other matters re-

quired to be shown in any income tax return.
'

' An instruc-

tion to this effect would have been erroneous even if

defendants had been indicted under Section 145(a), since

that section penalizes only "willful" failures to keep "such

records" as are required "by law or regulations." Brink

V. United States, (CA 6, 1945) 148 F. 2d 325, 328. It was

doubly wrong here, since the requirements of Section

145(b) cannot be satisfied by proof of one or more offences

under Section 145(a). Spies v. United States, (1943) 317

U.S. 492.

The Government's case tended to establish that defend-

ants' net income could not be entirely accurately deter-

mined from their records. Defendants' evidence contro-

verted this, while not denying that the records were

chaotic. The instruction left the jury free to convict if it

decided that the records were not "sufficient," which was

error. Defendants' duty to keep "sufficient" records was

not a part of the case, since the indictment was not for a

misdemeanor under Section 145(a), on which the statute

of limitations had long run.

Again the fact that elsewhere an unobjectionable in-

struction can be found is irrelevant, since the bad part

permitted the jury to sidestep the real and more difficult
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issue and convict if it found that defendants' records were

not '^ sufficient."

III. Dr. Mitchell had previously been tried and ac-

quitted on a charge of wilful attempt to evade and defeat

the tax in the years 1942 to 1946, inclusive. Notwithstand-

ing that prior acquittal, the prosecution introduced much

evidence about the Doctor's understatement of income in

his returns for those earlier years, for the avowed pur-

pose of establishing a pattern of wilful conduct which

persisted into the year in question. The defence did not

seek to retry the 1942-1946 case but relied entirely on the

fact of prior acquittal.

With such evidence in the record, the trial judge should

have instructed the jury that as a matter of law Dr.

Mitchell did not have a wilful intent to evade taxes in

the years before 1947, and that the prior acquittal con-

clusively established the innocence of his purpose in years

before 1947. This was the necessary effect of the settled

rule that res judicata precludes collateral attack between

the parties on a fact determined in a prior acquittal or

conviction. United States v. Oppenheimer, (1916) 242

U.S. 85; Local 167 v. United States, (1939) 291 U.S. 293;

Sealfon v. United States, (1948) 332 U.S. 575; Emich

Motors Corp. v. General Motors Corp., (1951) 340 U.S.

558.

Instead of instructing the jury properly about the

effect of the prior acquittal, the trial judge instructed

it "nor are you to consider for any purpose whatsoever

the result of any previous trial." Farther on, the

judge instructed the jury about its right to consider
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the pre-1947 evidence on the question of intent, in

exactly the same manner as he would have had there

been no prior acquittal. Apparently the trial judge

conceived that the prior acquittal had no greater

effect than to bar double jeopardy, but at least

since 1916, when United States v. Oppenheimer, supra,

was decided, it has been settled that the United States

cannot make a collateral attack, in a subsequent criminal

case, on facts determined in the prior acquittal. This

prohibition extends to later criminal cases involving dif-

ferent offences. Sealfon v. United States, supra.

Accordingly, defendant Dr. Mitchell was deprived of the

benefit of his prior acquittal, which was prejudicial error.

IV. One of the prosecution's key witnesses, one of the

two who were not government agents, was Mrs. Iris

Cowart, named in the indictment as a co-conspirator al-

though not as a co-defendant. Mrs. Cowart was called

by the prosecution as a hostile witness and was subjected

to intensive cross-examination and impeachment at its

hands. At the conclusion of the government's examina-

tion, this witness was turned over to the defence for

examination, but the right to cross-examine was denied

by the trial judge. Defendants were compelled to examine

Mrs. Cowart on direct examination as if she were a wit-

ness called by them.

This ruling of the court below abrogated a fundamental

right of the defendants, the right to cross-examine the

prosecution's witnesses. Alford v. United States, (1931)

282 U.S. 687. This elemental right has been reaffirmed

by courts in situations similar in all substantial respects
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to that outlined above, for the fact that the prosecution

chooses to impeach its own witnesses cannot affect the

defendants' rights. United States v. Michener, (CA 3,

1945) 152 F. 2d 880, 883; J. E. Hanger, Inc. v. United

States, (CA D.C., 1947) 160 F. 2d 8, 9.

Furthermore, the trial judge lost sight of the fact that

Mrs. Cowart had been named as a co-conspirator; as such,

she was peculiarly the type of witness requiring the most

extended and searching cross-examination by the defend-

ants. Moyer v. United States, (CA 9, 1935) 78 F. 2d 624,

630; Greenbaum v. United States, (CA 9, 1935) 80 F. 2d

113, 123.

For its denial to defendants of the primary right of

criminal trial procedure—to confront and to cross-examine

their accusers—the court below must be reversed. Alford

V. United States, supra ; United States v. Michener, supra

;

J. E. Hanger, Inc. v. United States, supra; United States

V. Bourjaily, (CA 7, 1948) 167 F. 2d 993.

V. After their peremptory challenges were exhausted,

defendants challenged for cause a prospective juror.

Hershier, who later became foreman of the jury. Mr.

Hershler himself was concerned about his impartiality,

and during his voir dire examination volunteered the

fact that he had followed closely the newspaper accounts

of the first trial of the 1947 case, which had ended in a

hung jury. He stated that he had formed an opinion

then, and while he thought he no longer held one he was

not sure that it did not persist subconsciously. When

asked whether he would wish to be tried to a jury con-
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taining jurors with his state of mind, he replied that he

would prefer not.

It was reversible error to refuse to dismiss this juror.

Cases so holding on virtually identical facts are Fitts v.

Southern Pacific Co., (1906) 149 Cal. 310, 86 Pac. 710, and

People V. McQuade, (1888) 110 N.Y. 284, 18 N.E. 156.

This juror was not properly impartial, by his own admis-

sion that he would not want to be tried by a jury of his

state of mind.

VI. On cross-examination of Dr. Mitchell, the prose-

cution produced a documentary statement taken of him

by the government at an earlier date. The prosecutor then

proceeded to impeach him by attempting to show incon-

sistencies between his present answers and his earlier

statements. Defence counsel demanded to see the docu-

ment from which the prosecutor was reading. The court

below denied his request. The defence then asked that

the document be marked for identification. This request

was also denied.

These rulings of the trial judge were contrary to basic

trial procedure. The Charles Morgan v. Kouns, (1885)

115 U.S. 69, 77; Chicago, M. & St. P. By. Co. v. Artery,

(1890) 137 U.S. 507, 520. By denying to the defendants

their right to inspect and to introduce into evidence this

document, the trial judge placed in the hands of the

prosecutor a power capable of gross misuse. Under his

ruling neither the court nor the defendants could be cer-

tain that the parts read by the prosecutor were a fair

summary of the document or, in fact, were anything more

than a fabrication. For this reason the courts have
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insisted that the opposing party see any document used

by counsel to impeach a witness on cross-examination,

and if he desires, introduce it into evidence. United States

V. Corrigan, (CA 2, 1948) 168 F. 2d 641, 645; Affronti v.

United States, (CA 8, 1944) 145 F. 2d 3, 7; Powers v.

United States, (CA 5, 1923) 294 F. 512, 514; Jones v.

United States, (CA 9, 1908) 162 F. 417, 431, cert. den. 212

U.S. 576.

For depriving defendants of their rights to see and

to use the statement produced by the prosecution, the

court below must be reversed. Gordon v. United States,

(1953) 344 U.S. 414; United States v. Grayson, (CA 2,

1948) 166 F. 2d 863, 870) ; United States v. Krulewitch,

(CA 2, 1944) 145 F. 2d 76, 79; Asgill v. United States,

(CA 4, 1932) 60 F. 2d 776, 779.

VII. One of the government agents called as a witness

for the prosecution, Mr. Whiteside, disclosed to the court

that he had taken statements from certain of the wit-

nesses called to testify in the present trial. Two of these

statements were taken of the prosecution's witnesses, Mrs.

Pierson and Mrs. Cowart, and the third was taken of one

of the defendants. Dr. Mitchell. Although Mr. Whiteside

had testified about his recollection of the substance or the

circumstances of each statement, and although the record

shows the statements were in court, the prosecution re-

fused to produce them for inspection by the defendants.

When defence counsel turned to the court for assistance,

the court refused his request, ruling that the defendants

had no right to see these statements.

In so ruling, the trial judge committed prejudicial

error. Having laid a foundation for their demand, the
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defendants were entitled, as a matter of right, to see these

statements. The failure of the court below to enforce

their right constitutes error justifying its reversal. Gordon

V. United States, (1953) 344 U.S. 414; Bowman Dairy Co.

V. United States, (1951) 341 U.S. 214.

Similarly, the judgments below should be reversed for

another error of the trial judge. The same witness, Mr.

Whiteside, was handed his report to use in refreshing his

recollection on a point about which he was being cross-

examined. At the time the prosecutor handed over this

report, defence counsel demanded to inspect it. The

court below denied the request. Then defence counsel

asked that it be marked for identification. Again his re-

quest was denied.

Both of these rulings were error; whenever a witness

is handed a document to use in refreshing his recollection,

the opposing party has a right to see it. United States v.

Socony-Vacuum Oil Co., (1940) 310 U.S. 150, 231. For

denying defendants their right to inspect and to intro-

duce into evidence, if necessary, the report used by the

prosecution's witness with the prosecutor's assistance, the

court below must be reversed. Montgomery v. United

States, (CA 5, 1953) 203 F. 2d 887, 893; Little v. United

States, (CA 8, 1937) 93 F. 2d 401, 405.

VIII. The prosecution, over objection, introduced evi-

dence of Dr. Mitchell's deficiencies in tax and penalties for

the years 1938-1941, although the year for which he was

being tried was 1947. The court below thought so well of

this evidence that it permitted the prosecution to develop

it four separate times. Furthermore, on cross-examining
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the defendant Dr. Mitchell, the prosecutor brought in the

years 1934-1937, also over objection.

By permitting this evidence to be received in evidence

as to defendant Dorothy Mitchell, the court below erred.

The Doctor's actions in 1934-1941 could have no possible

bearing on Dorothy Mitchell's guilt in 1947; she did not

marry him until 1944. As to her, reversal of the court

below is inescapable. Wolcher v. United States, (CA 9,

' 1952) 200 F. 2d 493, 497.

Nor was the evidence properly received as to the Doctor.

It was too remote in time to shed any light on his intent

on March 15 of 1948 when he filed his tax return for

1947. Since evidence of this nature is always prejudicial,

its use must be severely circumscribed. For permitting

this evidence to be brought out and to be cumulated before

the jury, the judgments of conviction entered below must

be reversed. Boyd v. United States, (1892) 142 U.S. 450,

458; Boyer v. United States, (CA D.C., 1942) 132 F. 2d 12,

13; Lovely v. United States, (CA 4, 1948) 169 F. 2d 386,

389, cert. den. 338 U.S. 834; Sang Soon Sur v. United

States, (CA 9, 1948) 167 F. 2d 431.

IX. The prosecution introduced certain circumstantial

evidence of defendants' guilt by showing the discrepancy

in the 1947 ratio of defendants' cash receipts to their

total receipts when compared to the same ratio for 1946

and 1948. Since the ratio was a greater percentage in

1946 and 1948 than in 1947, the prosecutor asked the jury

to conclude that the 1947 receipts were understated by the

difference in percentages. This conclusion was pointed up

by a treasury agent's testimony that these were the facts
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defendants were entitled, as a matter of right, to see these

statements. The failure of the court below to enforce

their right constitutes error justifying its reversal. Gordon

V. United States, (1953) 344 U.S. 414; Bowman Dairy Co.

V. United States, (1951) 341 U.S. 214.

Similarly, the judgments below should be reversed for

another error of the trial judge. The same witness, Mr.

Whiteside, was handed his report to use in refreshing his

recollection on a point about which he was being cross-

examined. At the time the prosecutor handed over this

report, defence counsel demanded to inspect it. The

court below denied the request. Then defence counsel

asked that it be marked for identification. Again his re-

quest was denied.

Both of these rulings were error; whenever a witness

is handed a document to use in refreshing his recollection,

the opposing party has a right to see it. United States v.

Socony-Vacuum Oil Co., (1940) 310 U.S. 150, 231. For

denying defendants their right to inspect and to intro-

duce into evidence, if necessary, the report used by the

prosecution's witness with the prosecutor's assistance, the

court below must be reversed. Montgomery v. United

States, (CA 5, 1953) 203 F. 2d 887, 893; Little v. United

States, (CA 8, 1937) 93 F. 2d 401, 405.

VIII. The prosecution, over objection, introduced evi-

dence of Dr. Mitchell's deficiencies in tax and penalties for

the years 1938-1941, although the year for which he was

being tried was 1947. The court below thought so well of

this evidence that it permitted the prosecution to develop

it four separate times. Furthermore, on cross-examining
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the defendant Dr. Mitchell, the prosecutor brought in the

years 1934-1937, also over objection.

By permitting this evidence to be received in evidence

as to defendant Dorothy Mitchell, the court below erred.

The Doctor's actions in 1934-1941 could have no possible

bearing on Dorothy Mitchell's guilt in 1947; she did not

marry him until 1944. As to her, reversal of the court

below is inescapable. Wolcher v. United States, (CA 9,

1952) 200 F. 2d 493, 497.

Nor was the evidence properly received as to the Doctor.

It was too remote in time to shed any light on his intent

on March 15 of 1948 when he filed his tax return for

1947. Since evidence of this nature is always prejudicial,

its use must be severely circumscribed. For permitting

this evidence to be brought out and to be cumulated before

the jury, the judgments of conviction entered below must

be reversed. Boyd v. United States, (1892) 142 U.S. 450,

458; Boyer v. United States, (CA D.C., 1942) 132 F. 2d 12,

13; Lovely v. United States, (CA 4, 1948) 169 F. 2d 386,

389, cert. den. 338 U.S. 834; Sang Soon Sur v. United

States, (CA 9, 1948) 167 F. 2d 431.

IX. The prosecution introduced certain circumstantial

evidence of defendants' guilt by showing the discrepancy

in the 1947 ratio of defendants' cash receipts to their

total receipts when compared to the same ratio for 1946

and 1948. Since the ratio was a greater percentage in

1946 and 1948 than in 1947, the prosecutor asked the jury

to conclude that the 1947 receipts were understated by the

difference in percentages. This conclusion was pointed up

by a treasury agent's testimony that these were the facts
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that persuaded him to undertake a thorough audit of the

defendants' returns.

In order to rebut this evidence, defendants sought to

introduce evidence of the ratio of their cash receipts to

total receipts in the years 1949 and 1950, which were con-

sistent with 1947 's ratio rather than the ratio selected

by the prosecution. Their offer of evidence was denied,

although its receipt would have destroyed the effect of the

prosecution's evidence. Under these circumstances, de-

fendants were entitled to introduce the evidence on re-

buttal. Johnson v. United States, (1943) 318 U.S. 189,

195; Gendleman v. United States, (CA 9, 1951) 191 F. 2d

993, 996, cert. den. 342 U.S. 909; Emich v. United States,

(CA 6, 1924) 298 F. 5, 9, cert. den. 266 U.S. 608. The

court below should be reversed for refusing to permit the

defendants to show their innocence under a theory selected

by the prosecution to show their guilt. Singer v. United

States, (CA 3, 1932) 58 F. 2d 74, 77; Erhardt v. United

States, (CA 7, 1920) 268 F. 326; Chitwood v. United

States, (CA 8, 1907) 153 F. 551, 552.

I. THE CHARGE TO THE JXJRY ERRONEOUSLY REMOVED THE
STATUTORY REQUIREMENT THAT DEFENDANTS' ACTS BE
PROVED TO BE "WILLFULLY" DONE.

The offence charged in counts 1 to 4, inclusive, was that

defendants "did wilfully and knowingly attempt to defeat

and evade" the income tax. These counts are in the

language of Internal Revenue Code Section 145(b) [Ap-

pendix, infra], which section is specifically referred to in

each count. (R. 3-6.) The fifth count charges that the
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defendants "did * * * wilfully and unlawfully * * * con-

spire * * * wilfully to attempt to evade and defeat" the

tax. (K 6-7.)

The charge to the jury was fatally defective in failing

to instruct the jury properly as to the meaning of the

term "wilfully and knowingly". The charge given for

counts 1 to 4 actually, unbelievable though it may seem,

dispensed not only with the requirement of wilfulness but

even with the requirement of knowledge. The charge

concerning the conspiracy count was so joined to the

charge on the other counts that at worst it was misleading

to the jury and at best it was confusing.

1. The charge instructed the jury that, as a matter of

law, no "defendant charged by law with the duty of filing

a return could sign and file a false return * * * and escape

punishment by disclaiming knowledge of that which he had

sponsored." (R. 1945.)'^ This instruction was utterly

^The full text of the offending paragraphs in the instructions is

as follows:

''I instruct you, ladies and gentlemen, that a man may not

shut his eyes to oWious facts and say he does not know. He
may not close his observation and knowledge to things that

are put out m the open and are obvious to him and say, 'I

have no knowledge of such facts.' He must exercise such

intelligence as he has, and if the evidence shows that he in-

tended to conceal tax liability from the government, then of

course he was not acting in good faith." (R. 1941-1942.)

"Now, of course, the owner of a business or the practi-

tioner of a profession need not be the actual bookkeeper to be

famihar with the affairs and finances of that business. It will

present a somewhat startling situation if a defendant charged

bv law with the duty of filing a return could sign and file a

false return made to defraud the Government and escape

punishment by disclaiming knowledge of that which he had

sponsored. Of course he would not be liable lor innocent

clerical mistakes, but he must be held to know that which it is

his duty to know and which he solemnly promulgated, and
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wrong, and its effect was to instruct the jury that the

entire defence case was beside the point and should be

disregarded, even if the jury believed it to be true.

The damaging effect of this erroneous charge will be

apparent from a brief review of the case for the defence.

The returns filed for 1947 were erroneous. The defence

to the criminal charge was that the defendants did not

know the returns were incorrect at the time they were

filed. The returns were prepared by a certified public

accountant, who testified that neither defendant had sug-

gested that he prepare false returns. With minor excep-

tions, this accountant did not obtain the figures placed

in the returns from either defendant. He obtained them

from defendants' bank deposits and office records. The

office records showed a larger gross income than he calcu-

lated, but the records were confused. The defendants did

not keep the records themselves but allowed employees to

do so with no supervision and guidance from either the

Doctor or his wife. This then was the purport of the evi-

dence offered by the defence.

Instead of being instructed that it should consider this

defence evidence and determine whether defendants knew

their returns were false or otherwise had "wilfully and

it is for you to determine from all the evidence whether the

defendants had knowledge of the falsity of these returns or

not." (R. 1945.)

"The duty to file an income tax return is personal. It can-

not be delegated to anyone. Bona fide mistakes should not be
treated as false and fraudulent, of course. But no man who
is able to read and to write and who signs a tax return is able

to escape the responsibility of at least good faith and ordi-

nary diligence as to the correctness of the statement which he

signs, whether prepared by him or prepared by somebody
else." (R. 1945.)



37

knowingly" attempted to defeat and evade the true tax,

the jury was instructed that a defendant ''must be held

to know that which it is his duty to know and which he

solemnly promulgated * * *." (R. 1945.) Instead of defin-

ing ''wilfully and knowingly" for the jury's guidance, the

instruction told the jury that
'

' ordinary diligence
'

' was the

standard of conduct by which defendants' guilt or inno-

cence must be determined. Negligence was enough to

convict under the portion of the instruction which said

(R. 1945)

:

"But no man who is able to read and to write and

who signs a tax return is able to escape the respon-

sibility of at least good faith and ordinary diligence

as to the correctness of the statement which he signs,

whether prepared by him or prepared by somebody

else." (Emphasis ours.)

Thus the jury must have understood that what they were

to determine was whether the defendants would have

known their returns were incorrect had they exercised

'

' ordinary diligence.
'

'

The nearest to a definition of wilfulness which can be

found in the instructions are occasional references to good

faith (R. 1942, 1945), and the following sentence (R.

1941)

:

"The attempt must be wilful, that is, intentionally

done with the intent that the government should be

defrauded of the income tax due from the defend-

ants."

The effect of this sentence, unfortunately, is entirely sub-

merged beneath the repeated instructions dispensing with

actual knowledge of wrong.
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The statute and the indictment both require that de-

fendants be proved to have ''willfully" attempted to

evade. The term ''willfully," as used in this very section,

has been authoritatively held to mean with "an evil mo-

tive." United States v. Murdoch, (1933) 290 U.S. 389;

Spies V. United States, (1943) 317 U.S. 492; Hargrove v.

United States, (CA 5, 1933) 67 F. 2d 820, 90 A.L.E. 1276;

Arnold v. United States, (CA 9, 1935) 75 F. 2d 144;

United States v. Martell, (CA 3, 1952) 199 F. 2d 670, cert,

den. United States v. Martell, 345 U.S. 917.

The Supreme Court decision in United States v. Mur-

doch, supra, is the leading case in this area. An individual

was convicted under what is now Section 145(a) of wilful

failure to testify before a revenue agent, when he refused

under the Fifth Amendment to testify because of fear of

self-incrimination under state law. The Supreme Court

reversed the conviction because the element of wilfulness

was not properly explained to the jury. The court held

that in tax offenses where wilfulness is an element, "an

evil motive is a constituent element of the crime. "^ The

view that in such offences wilfulness denotes an evil mo-

tive was adhered to by the Supreme Court in Spies v.

United States, (1943) 317 U.S. 492, 498, involving Section

145(b).

Another leading case, and one which bears directly on

the case at bar, is Hargrove v. United States, (CA 5,

1933) 67 F. 2d 820, 90 A.L.R. 1276.^ In that case a con-

8290 U.S. at 395.

"This court cited the Hargrove case approvingly in Arnold v.

United States, (CA 9, 1935) 75 F. 2d 144, involving Sec. 145(a).



39

viction under the statute here involved (Sec. 145(b)) was

reversed, because the trial judge charged that the require-

ment of wilfulness was met if the defendant acted inten-

tionally, regardless of whether he knew he was acting

contrary to law. The court said (67 F. 2d at 823)

:

^'* * * a specific wrongful intent, that is, actual

knowledge of the existence of obligation and a wrong-

ful intent to evade it, is of the essence."

No doubt can be felt, we submit, that a negligent omis-

sion by a defendant to satisfy himself that his return was

correct is not wilfulness within either the Murdoch state-

ment of the test or the Hargrove statement. A negligent

omission is not one with ''an evil motive," and neither is

it an act embodying "actual knowledge of the existence

of obligation and a wrongful intent to evade it."

It is settled that wherever wilfulness is construed to

require an evil motive, as in tax cases, negligence is not

enough to constitute wilfulness. Lurding v. United States,

(CA 6, 1950) 179 F. 2d 419, 421; Inland Freight Lines v.

United States, (CA 10, 1951) 191 F. 2d 313, 316; Browder

V. United States, (1941) 312 U.S. 335, 341-2. This point is

therefore not new, and need not rest merely on our inter-

pretation of the Murdoch and Hargrove cases, however

clearly necessary that interpretation may appear to be.

The Lurding case (supra, 179 F. 2d 419, 421) is indis-

tinguishable from the instant case. There the trial judge

had instructed the jury that it was immaterial that the

returns had been prepared by another person and not by

the defendant, and added that "when a return is signed

and filed by a taxpayer it becomes his return and he, in
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law, is responsible for that return." The Court of Appeals

held that this instruction was reversible error, saying

(179 F. 2d at 421)

:

''The doctrine of respondeat superior is not to be

drawn from the law of negligence and applied to

criminal liability."

The combined effect of the paragraphs in the instruc-

tions to which we object was clearly contrary to the

Lurding case.

The instructions cannot be reconciled with these au-

thorities. The charge (E. 1945) that if a false return is

made "to defraud the government," a defendant cannot

''escape punishment by disclaiming knowledge of that

which he had sponsored," is virtually the same as that

held prejudicial error in the Lurding case. This sentence

would constitute reversible error even if it stood alone,

for in one construction it is erroneous, and in its most

favorable aspect it is confusing. Its natural meaning is

that the defendants are guilty as a matter of law if the

jury believes that any of the persons who prepared the

returns or kept the financial records intended "to defraud

the government." More serious is the likelihood that the

jury would understand that the defendants could not dis-

claim knowledge that their returns were false merely be-

cause someone else had prepared them, and, of course, if

they knew that the returns were incorrect then their in-

tent was "to defraud the government."

The latter interpretation of that sentence seems to be

the more likely one the jury would place on it, because

of the content of the sentence which immediately followed
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it. That sentence, after first freeing defendants of lia-

bility for ''innocent clerical mistakes," then stated "he

must be held to know that which it is his duty to know

and which he solemnly promulgated * * *." This could

only mean that defendants must be held to have knowl-

edge of what was in their returns; with such a preface,

the further admonition that "it is for you to determine

from all the evidence whether the defendants had knowl-

edge of the falsity of these returns or not" was a bitter

jest. The jury had already been instructed that defend-

ants "must be held to know" of the incorrectness of the

returns, and that it would be a "startling situation if"

defendants could "escape punishment by disclaiming

knowledge" of the contents of their returns.

Any juror who might have been left stubbornly un-

certain whether he was being told that in this crime guilt

is not personal could not have been left in doubt by what

came next. The next paragraph began with these two

sentences (R. 1945)

:

"The duty to file an income tax return is personal.

It cannot be delegated to anyone."

If defendants had been charged under Internal Revenue

Code Section 145(a) with the misdemeanor of wilfully

failing to file a return, these sentences would have been

more to the point.^^ Defendants had, however, filed re-

lOThey would, however, have been impossible to reconcile with

the many cases holding, as a matter of law, that persons who fail

to file returns in reliance on expert but mistaken advice are freed

from civil penalties. Fisk's Estate v. Commissioner, (CA 6, lJo6)

203 F 2d 358; Burton Swartz Land Corp. v. Commissioner, {LA

5 1952) 198 F 2d 558; Haywood L. & M. Co. v. Commissioner,

(CA 2 1950) 178 F 2d 769; Orient Inv. Co. v. Commissioner,

(CA D.C, 1948) 166 F. 2d 601; Hatfried, Inc. v. Commissioner,

(CA3, 1947) 162 F. 2d 628.
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turns, so if these sentences are to be understood to mean

something relevant to a charge under Section 145(b), they

must mean that the duty to file a correct income tax re-

turn is personal and cannot be delegated to anyone. It

should be sufficient answer to any such proposition that

Congress has made no tax defaults criminal unless they

are due to ''an evil motive." United States v. Murdoch,

supra.

This paragraph in the instructions proceeds, after ex-

cusing bona fide mistakes, to charge the jury that (R.

1945)

:

"But no man who is able to read and to write and

who signs a tax return is able to escape the responsi-

bility of at least good faith and ordinary diligence as

to the correctness of the statement which he signs,

whether prepared by him or prepared by somebody

else." (Emphasis ours.)

By the use of the conjunctive term "and ordinary dili-

gence," the charge transformed the crime from wilfulness

to negligence. This transformation is utterly erroneous.

Lurding v. United States, supra; Inland Freight Lines v.

United States, supra; Browder v. United States, supra.

Accordingly, in several different respects the instruc-

tions thus denied defendants their right to have the jury

decide if their actions were wilful. Unless defendants

actually knew, of their own knowledge and not by imputed

Imowledge, that their actions were wrong, they lacked the

"evil motive" necessary to constitute wilfulness. Har-

grove V. United States, (CA 5, 1933) 67 F. 2d 820, 90

A.L.R. 1276; United States v. Murdpch, (1933) 290 U.S.

389; Lurding v. United States, (CA 6, 1950) 179 F. 2d
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419; United States v. Martell, (CA 3, 1952) 199 F. 2d 670,

cert. den. 345 U.S. 917; Arnold v. United States, (CA 9,

1935) 75 F. 2d 144; Felton v. United States, (1878) 96

U.S. 699; Potter v. United States, (1894) 155 U.S. 438;

Spurr V. United States, (1899) 174 U.S. 728.^1

The second paragraph in the instructions objected to

above^^ was the government's requested instruction No.

27. The request cites Paschen v. United States, (CA 7,

1934) 70 F. 2d 491, and Cooper v. United States, (CA

8, 1925) 9 F. 2d 216, as authority. (R. 16.) The instruc-

tion is an incomplete portion of the statement made by

the appellate courts in those cases. Moreover, when ex-

tracted from the context of those cases, as was done here,

its meaning was exactly reversed.

11 In the Felton case, the Supreme Court reversed a conviction

under the internal revenue laws, because the defendants were not

shown to have had knowledge that their distilling equipment did

not comply with internal revenue laws. The court said: "Doing

or omitting to do a thing knowingly and willfully, implies not

only a knowledge of the thing, but a determination with a bad

intent to do it, or to omit doing it.

The Potter case was one in which the Supreme Court reversed

a conviction of a bank officer because there was no evidence that

the defendant's act was in wilful violation of the law. The court

held that the statute required wilfulness, which "implies on the

part of the officer knowledge and a purpose to do wrong."

The Spurr case, though under a different statute, greatly resem-

bles the instant case. A bank officer was convicted of "willfully'

certifying a bad check. His evidence was to the effect that before

certifying a check he always asked the cashier or exchange clerk

about the status of the account and would rely on the reply. Ihe

Supreme Court held that if believed this evidence would be a com-

plete defence and the trial judge erred in not so instructing the

iury that they would so understand.
, . , , ,, j 7 i

The Martell case, a recent decision in which the Murdock and

Hargrove (t2.^Q^ were followed, is discussed in the text, intra

pp 46-47. It is not a Supreme Court case; the Supreme Court

denied the government's petition for certiorari.

i2Supra, footnote 7, pp. 35-36.
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In both cases, the defendant was convicted and appealed

on the ground, among others, that the jury should have

accepted his defence that the fault was not his own but

was another's. In each case, the appellate court held

that the jury need not believe the defendant's exculpatory

evidence. In each case, it used the language given below

as an instruction. But where each appellate court used the

language to mean that a finding of knowledge was a

permissive inference, the use of that language in the in-

struction here converted it into a mandatory inference.

Nor is this the full extent of the error; the instruction

below was merely an incomplete extract from the quota-

tion.^^ The appellate courts understood, which the court

below did not, that unless their language was qualified it

would appear to authorize imputed knowledge. To safe-

guard against such authorization, the appellate courts

added the following admonition, which are the two final

sentences of the complete quotation:

i^The complete quotation is as follows

:

"The owner of a business need not be the actual book-

keeper, to be familiar with the affairs and finances of that

business. It would present a somewhat startling situation if

a taxpayer, charged by law with this duty, could sign and
file a false return made to defraud the government, and
escape punishment by disclaiming knowledge of that which he

has sponsored. Of course, he would not be liable for innocent

clerical mistakes; but he must be held to know that which

it is his duty to know, and which he solemnly promulgates.

We do not hy this recognize imputed or presumed knowledge

or intent. We merely hold that the situation presented is one

from which the jury was entitled to infer knowledge on the

part of the defendants." (Emphasis added.)

The italicized portion was omitted from the instruction.

This language was first used in the Cooper case, and was later

quoted in the Paschen case. In neither case, of course, was it con-

verted into a mandate to the jury.
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^'We do not by this recognize imputed or presumed
knowledge or intent. We merely hold that the situa-

tion presented is one from which the jury was en-

titled to infer knowledge on the part of the defend-

ants.
'

'

By its omission of any comparable admonition, the court

below converted a permissible inference into a mandatory

one, and thus took from the jury the issue of wilfulness,

instructing the jury in effect that wilfulness need not be

proved but should be presumed. This was prejudicial

error.

2. The instructions did not specifically state that the

paragraphs discussed above were without application to

the conspiracy count. The jury was given no reason to

believe that the instructions about the nature of the sub-

stantive crime charged had no application to the count

charging a conspiracy to commit the substantive crime.

And, of course, some interdependence between the two is

obvious. For example, the element of wilfulness is com-

mon to all five counts. (R. 3 to 7.)

The charge at R. 1939 quoted the statutory basis for

counts 1 to 4, inclusive, and thereafter to R. 1948 gave

instructions relating to those counts. From R. 1948 to the

very top of R. 1952 the instructions relate to the con-

spiracy count, but at that point on R. 1952 there begin

four pages which refer equally to all the counts. There is

also matter in the pages relating primarily to counts 1 to

4, inclusive, which refers to all five counts. For instance,

at R. 1942 are two paragraphs dealing with wilfulness

which have as much bearing on the conspiracy count as
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on the substantive counts. The same is true of the last

paragraph beginning on E. 1943, and the first two on

K. 1944. The instruction about reasonable cause begins at

R. 1946, before count 5 is introduced, is interrupted and

resumes at R. 1953, after count 5 has been explained.

Since wilfulness is charged in each count, the jury must

naturally have supposed that the paragraphs we object to

were meant to apply to all.

Furthermore, the conspiracy charged was one to com-

mit the offenses charged as substantive crimes in counts

1 to 4. The conspiracy count necessarily depends for its

meaning on an understanding of counts 1 to 4. An errone-

ous instruction about the elements of counts 1 to 4 neces-

sarily prevents a correct understanding of count 5.

The instructions are thus filled with the confusing effect

which caused reversals in Spurr v. United States, (1899)

174 U.S. 728, and Umted States v. Martell, (CA 3, 1952)

199 F. 2d 670, cert. den. 345 U.S. 917. In the Spwr case,

the trial judge originally gave a clear and unobjectionable

instruction explaining wilfulness. The jury returned and

asked the judge for a restatement, and what he then told

them gave the impression that knowledge of wrong was

not a necessary element. The Supreme Court reversed,

holding that the necessary effect of the second instruction

was to mislead the jury if it had forgotten the first in-

struction and to confuse it if it had not.

The more recent Martell case is to the same effect.

That was an income tax indictment under Internal Revenue

Code Sections 145(b) and 3793(b)(1). Although the trial

judge told the jury that wilfulness was not an element in

the charged crime, he also told them a bad purpose was
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required. The conviction was reversed because the charge

about wilfulness was confusing. The court said that that

element of the crime must be clearly explained and a

conviction cannot be allowed to stand unless the jury is

clearly told that inadvertent error is not enough, and that

an intentionally wrongful act, with specific knowledge that

the act is wrongful, is necessary. The charge in this case

cannot possibly meet that standard.

Accordingly, the jury was not given the clear charge

required but was left with a confusing, misleading state-

ment which permeated the instructions relating to the

conspiracy count as well as to the substantive counts. A
confusing mixture of instructions is reversible error.

Bollenbach v. United States, (1946) 326 U.S. 607; Spurr

V. United States, supra; United States v. Link, (CA 3,

1953) 202 F. 2d 592, 594; United States v. Martell, supra.

As the Supreme Court said in the Bollenbach case (326

U.S. at 612)

:

''Particularly in a criminal trial, the judge's last

word is apt to be the decisive word. If it is a specific

ruling on a vital issue and misleading, the error is

not cured by a prior unexceptional and unilluminat-

ing abstract charge."

Accordingly, the charge below which substituted imputed

knowledge for actual knowledge, and negligence for wil-

fulness, so permeated the instructions on all the counts

with error and confusion that the convictions should be

reversed on all five counts.
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II. THE CHARGE ERRONEOUSLY INJECTED ELEMENTS COV-

ERED By INTERNAL REVENUE CODE SECTION 145(a),

UNDER WHICH DEFENDANTS WERE NOT INDICTED AND
AS TO WHICH THE STATUTE OF LIMITATIONS HAD RUN.

Defendants were indicted under Internal Revenue Code

Section 145(b) for ''wilfully and knowingly attempt (ing)

to defeat and evade a large part of the income tax * * *

by filing and causing to be filed * * * a false and fraudu-

lent income tax return" (R. 3-6), and for conspiracy to

do the same (R. 7). They were not indicted for failure

to keep proper records, wilfully or otherwise.

Section 145(a), Internal Revenue Code, makes it a mis-

demeanor to fail "willfully" to, inter alia, keep "such

records" as are required "by law or regulations." The

statute of limitations on this offence is three years (Sec.

3282, Title 18, U.S. Code), so that any proceeding under

it for the year 1947 would have been barred at the time

this indictment was brought (R. 8).

The acts which are made a misdeameanor by Section

145(a) are not also made a felony by Section 145(b).

Spies V. United States, (1943) 317 U.S. 492.1^ Accord-

ingly, the jury should not have been permitted to believe

that wilful failure to keep clear records as required by

i*In that case, a defendant was indicted under Sec. 145(b) for

wilful evasion. He had had sufficient income during the year to

require the filing of a return and the payment of a tax, but he

had done neither. He requested, but was denied, an instruction

that he could not be found guilty of wilful evasion if all he had
done was to fail wilfully to file a return and pay a tax. The
Supreme Court held that refusal to give this instruction was re-

versible error. After considering the complete structure of the

civil and criminal sanctions enacted to enforce the tax laws, the

court concluded that by Sec. 145(b) Congress meant something

more serious than a combination of the acts penalized by Sec.

145(a).
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Section 54, Internal Revenue Code, would be sufficient to

support the indictment under Section 145(b). The jury

was not only permitted to believe that but was made to

do so by a confusing and misleading instruction.

In the concluding four pages of the instructions, the

trial judge charged the jury with certain general admoni-

tions, such as the presumption of innocence, meaning of

reasonable doubt, and the like. Near the beginning of

these general admonitions, the judge gave the following

instruction (R. 1952)

:

''Every person under the laws of the United States,

except wage earners and farmers, liable to pay in-

come tax, is required to keep such permanent books

of account and records as are sufficient to establish

the amount of his gross income, and the deductions,

credits and other matters required to be shown in any

income tax return."

This instruction was not relevant to the indictment, and

its inclusion served only to confuse the issue and mislead

the jury.

Even if the crime charged had been under Section

145(a), the foregoing instruction would have been error

because it was unaccompanied by any explanation that the

failure to keep the required records was not criminal un-

less it was wilful. Brink v. United States, (CA 6, 1945)

148 F. 2d 325, 328. Had the crime charged been under

Section 145(a), the situation would have been an exact

parallel to Spurr v. United States, (1899) 174 U.S. 728,

also discussed above, where the jury asked the judge for

a restatement of the law governing certification of bad

checks. The judge read to the jury the statute prohibiting
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such certification but did not inform the jury that that

statute did not make such certification a crime and that

the one which did so required that the act be wilful. He

had, however, previously instructed the jury that wilful-

ness was required. Nevertheless, the Supreme Court re-

versed because the sum total of all the instructions did

not clearly enough charge the jury that wilfulness was

required. Plainly, then, this instruction would have been

reversible error had this indictment been under Section

145(a). Brink v. United States, supra.

It was even worse, we submit, to leave this mistaken

impression with the jury since the failure to keep the

required records, even if wilful, would not support a

conviction of the crimes actually charged here.

To appreciate fully the extent of the harm this error

was likely to do, one must review briefly the evidence

before the jury. Erroneous returns were signed by both

defendants and filed on their behalf. The prosecution in-

troduced evidence tending to show that defendants had

deliberately brought about the chaotic state of their rec-

ords in order to have an excuse to file inaccurate returns.

The defence introduced evidence contradicting the prose-

cution's evidence about intent, and going further by tend-

ing to show that while the records were chaotic it was

nevertheless not impossible from them to calculate the

defendants' net income correctly.

This instruction, that the law required defendants to

keep records sufficient to establish their net income, in-

evitably distracted the jury's attention from the real

issue in the case, i.e., whether there was a wilful attempt

to evade. Under this instruction, the jury was justified
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in believing that the conflict in the evidence was on an

irrelevant point and need not be resolved. The jury was

justified in believing that it could convict if it found that

the records were so chaotic as not to be '' sufficient" to

establish the amount of net income.

The conviction should therefore be reversed, as in the

Spies case, because the charge to the jury did not distin-

guish between the crimes charged in the indictment, which

were under Section 145(b), and those within the scope of

other penalty provisions such as Section 145(a).

We do not contend that the jury should not have been

given any instructions at all about the effect of chaotic

records. An adequate charge on this point was given. See

last paragraph beginning at R. 1942, continuing to about

the middle of R. 1943. It was unnecessary, and further-

more was misleading and confusing, for the judge to add,

nine pages later, nearer the close of his instructions, the

erroneous paragraph we are discussing. It was certain to

be understood to be an instruction about an independent

offence, and coming as it did so much closer to the com-

pletion of the instructions, was bound to be fresher in the

minds of the jurors, when they began their deliberations,

than unobjectionable instructions given nine pages earlier.

As the Supreme Court has lately said, ''Particularly in a

criminal trial, the judge's last word is apt to be the de-

cisive word."^®

The error was prejudicial; the conviction should be

reversed.

i^Bollenhach v. United States, (1946) 326 U.S. 607, 612, also

cited and quoted above.
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III. THE TRIAL COURT ERRONEOUSLY FAILED TO INSTRUCT
THE JURY THAT DR. MITCHELL'S ACQUITTAL ON SIMI-

LAR CHARGES rOR THE YEARS 1942-1946 CONCLUSIVELY
ESTABLISHED THAT NO WILFUL ATTEMPT TO EVADE
TAXES HAD BEEN MADE IN THOSE YEARS.

In the trial below, the Government successfully devel-

oped a bold strategy: to introduce as much evidence as

possible of Dr. Mitchell's understatements of tax and

income in his returns for prior years, for the purpose of

showing a pattern of conduct. The purpose of the pattern

was to create an inference of wilful intent. ^*^

Much evidence was introduced by the Government con-

cerning the investigation for 1942-1946, the understate-

i^The Government's theory of its case clearly appears from the

prosecutor's summation (R. 1764-5) :

"In point of fact in the years '38 to '46 Green's investiga-

tion ultimately developed that Dr. Mitchell was only report-

ing about 20 to 25 per cent of his true income.

"For those years Dr. Mitchell reported $106,000 of income

and his actual income was $472,000.

"Agent Green's investigation further developed that the

system or scheme or whatever you want to call it used by
Dr. Mitchell in those years was either not filing a return

at all or reporting a nominal amount on the return, which

had no relation to what he made.
"So much for '38 to '46. That's the starting point."

Again later, the same theory is urged on the jury (R. 1805) :

"And, finally, in considering the defense of Dr. Mitchell

that he knew nothing, you are entitled to consider the gross

understatement—apparently that is an accounting term for

when you report 25 per cent of your income—entitled to con-

sider the gross understatement of income for the years 1938,

1939, 1940, 1941, 1942, 1943, 1944, 1945 and 1946.

"You can consider those years in passing on the defendant's

defense that this whole arrangement in 1947 was an unbeliev-

able and fantastic conglomeration of coincidences; that he

never intended to cheat or defraud the government for the

year 1947. You can consider this previous history of filing

tax returns in passing on that subject.

"So much for the defendant's story."



53

ments of income for those years, and coloring matter.

This evidence was prejudicial in the extreme unless its

significance was correctly and clearly explained to the

jury.

The instructions entirely failed to inform the jury of

the significance it could lawfully attach to this evidence.^'^

They fail to instruct the jury that Dr. Mitchell was ac-

quitted of the charge of wilful evasion for the years 1942-

1946, inclusive, and that that acquittal was res judicata on

all issues decided in that case, including the absence of

wilful intent to evade in the years 1942-1946. A clear and

emphatic instruction to this effect was all that could pos-

sibly have overcome the prejudicial effect of the evi-

denced^ and of the prosecutor's closing argument to the

i^The instructions were (R. 1930-1939, 1944) :

"You are instructed that the guilt or innocence of Dr.

Vaughn H. Mitchell on charges of tax evasion for the years

1942 to 1946, inclusive, is not to be considered by you in

determining his guilt or innocence on the charges which are

now before you, nor are you to consider for any purpose

whatsoever the result of any previous trial."*******
"The defendants are charged with wilfully attempting to

evade income taxes for the year 1947 by filing a false re-

turn. Certain evidence has been admitted by me relating to

events which occurred in other years. So that there may be

no mistake about that, this evidence has been submitted under

the rule that acts similar to those charged in the indictment

can be proved to show intent when (they) are sufficiently

near and so related in kind as to throw light on the question

of intent and are closely related and of the same genera

nature as the transactions out of which the alleged criminal

act arose Evidence of such facts and circumstances, both

prior and subsequent, are admissible if not too remote m
time." (Emphasis ours.)

.,. ,^.^ u +

-ThTdefence did not seek to retry the 1942-19-^6 case by put-

ting before this jury the defences it had f^^^^^^^^j^
^^^fj^

in the trial for those years. Instead it relied on evidence that

the Doctor was acquitted.
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jury, in which he argued that the evidence showed a ''sys-

tem or scheme * * * used by Dr. Mitchell in those years"

(R. 1764), and further contended that the jury was "en-

titled to consider the gross understatement of income for

the years 1938, 1939, 1940, 1941, 1942, 1943, 1944, 1945 and

1946."

The record in United States v. Vaughn H. Mitchell,

Docket No. 31950R, in the court below, shows that on

February 16, 1949, Dr. Mitchell was indicted on five

counts on the charge that he "did wilfully and knowingly

attempt to defeat and evade" his income tax for the years

1942 to 1946, inclusive, in violation of Internal Revenue

Code Section 145(b). A sixth count indicted him on the

charge that he did "wilfully and knowingly attempt to

defeat and evade" Mrs. Mitchell's income tax for 1946,

again in asserted violation of Section 145(b). The record

in that case also shows that after trial to a jury Dr.

Mitchell was acquitted on all counts, and on July 15, 1949

a judgment of not guilty was entered in Vol. 210, Judg-

ments and Decrees, p. 317.

The doctrine of res judicata applies to criminal judg-

ments. United States v. Oppenheimer, (1916) 242 U.S. 85;

Local 167 V. United States, (1939) 291 U.S. 293; Sealfon

V. United States, (1948) 332 U.S. 575; EniicJi Motors

Corp. et al. v. General Motors Corp., (1951) 340 U.S. 558.

An acquittal in a criminal case "operates to conclude

those matters in issue which the verdict determined though

the offenses be different." Sealfon v. United States,

supra, 332 U.S. 575 at 578.
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The question is not one of double jeopardy as prohibited

by the Fifth Amendment. At least since United States v.

Oppenlieimer, supra, was decided in 1916, it has been

settled that the doctrine of double jeopardy does not

swallow up res judicata in the field of criminal judgments.

A conviction can be res judicata in a later civil case

{Emich Motors Corp. v. General Motors Corp., supra, and

Local 167 V. United States, supra), and either a conviction

or an acquittal may be res judicata in a later criminal

case {Sealfon v. United States, supra).

It is the duty of the trial judge to examine the record

of the prior trial, determine what was decided, and in-

struct the jury as a matter of law as to the issues which

it forecloses {Emich Motors Corp. v. General Motors

Corp., supra, 340 U.S. 558 at 571). As the Supreme Court

stated the rule in the Emich Motors case (340 U.S. at

571):

''It is the task of the trial judge to make clear to the

jury the issues that were determined * * * in the

prior suit."

This duty was not performed in the case at bar.

United States v. Adams, (1930) 281 U.S. 202, and Seal-

fon V. United States, supra, make clear what the trial

judge should have instructed the jury. In the Adams

case, a defendant was acquitted on a charge of wilfully

making a false entry in a bank's journal ledger. Subse-

quently he was indicted for wilfully making the same false

entry in another bank book on a later date. The Supreme

Court denied the pleas of double jeopardy and res judi-
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cata, and as to the latter defence, Mr. Justice Holmes

said for the unanimous court (281 U.S. 202 at 205)

:

''(The former) judgment was conclusive upon all

that it decided. (Citation omitted.) It establishes

that at the time of making the entries, the defendant

was not guilty of an intent to defraud the bank or the

But, Mr. Justice Holmes added, it does not establish the

intent with which he performed the later act, so the in-

dictment for it could be tried.

Thus in the instant case the prior acquittal is not con-

clusive concerning the intent with which Dr. Mitchell did

later acts, i.e., these in 1947 and 1948; but it is conclusive

concerning the intent with which he did acts in 1946 and

prior years. Acts performed in 1946 and earlier years are

conclusively determined to have been innocent of any

wilful intent to evade, and therefore they cannot consti-

tute a pattern from which can be drawn an inference of

wilful intent to evade. The jury should have been in-

structed accordingly.

The later Sealfon case points the same way, and it, too,

was an unanimous decision. It involved a defendant in

two contemporaneous indictments, one charging him with

conspiracy and the other with being an accomplice in the

substantive offence. For some reason-, the conspiracy

charge was tried first, and the defendant was acquitted.

The defendant was then tried on the substantive charge

and was convicted, but his conviction was reversed on the

ground that the acquittal on the conspiracy count was res

judicata of the substantive charge. The Supreme Court

stated the issue (332 U.S. 575 at 578)

:
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''Thus the only question in this case is whether the

jury's verdict in the conspiracy trial was a determi-

nation favorable to petitioner of the facts essential

to conviction of the substantive offense."

It stated its conclusion (332 U.S. at 580)

:

"So interpreted, the earlier verdict precludes a later

conviction of the substantive offense. The basic facts

in each trial were identical."

The court added that the fact that certain additional evi-

dence was introduced against the defendant in the second

trial did not affect its conclusion, since that evidence

merely tended to prove the same facts which were deter-

mined in the first trial.

Accordingly, the prior determination that Dr. Mitchell

was not guilty of wilful attempt to evade in the years

1942 to 1946 is conclusive for all purposes between the

United States and the Doctor in any later criminal pro-

ceeding, and the jury should have been so instructed.

The leading civil cases applying res judicata further

illustrate the validity of our position. A statement of the

scope of the doctrine which is frequently quoted appeared

in Southern Pacific Co. v. United States, (1897) 168 U.S.

1,48:

''The general principle announced in numerous

cases is that a right, question, or fact distinctly put

in issue, and directly determined by a court of com-

petent jurisdiction, as a ground of recovery, cannot

be disputed in a subsequent suit between the same

parties or their privies; and, even if the second suit

is for a different cause of action, the right, cjuestion,

or fact once so determined must, as between the same
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parties or their privies, he taken as conclusively es-

tablished, so long as the judgment in the first suit

remains unmodified." (Emphasis ours.)

The doctrine is more precisely called estoppel by judg-

ment, and where the second suit is for a different cause

of action it is more precisely called collateral estoppel.

See Commissioner v. Sunnen, (1948) 333 U.S. 591, 598,

and Tait v. Western Maryland By Co., (1933) 289 U.S.

620, 623-624, 626. In the two cases last cited it was recog-

nized that absent an intervening change in the law a

decision determining civil tax liability in one year is

determinative of the liability for ensuing years, and in

any event facts determined in the first case may not be

relitigated, because of collateral estoppel, in the later

years.

The res judicata which is applied to criminal judgments

is the type which in civil cases is called collateral estoppel.

The res judicata which prevents the same cause of action

from being retried is called double jeopardy in criminal

cases and res judicata in civil cases; the extension of the

principle of estoppel by judgment whereby the prior de-

termination of the facts is binding on the parties and

cannot be relitigated in a different cause of action, which

in civil cases is collateral estoppel, is the only kind of res

judicata which can be involved where a criminal judgment

is involved.

As can be seen, the Sealfon, Adams and Oppenheimer

cases all involved collateral estoppel, since in each the

question presented was whether the prior acquittal was

res judicata of the facts in a later indictment for a differ-

ent offence.
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We do not, of course, suggest that the doctrine of res

judicata prevented the trial of Dr. Mitchell on the 1947

charges. As in United States v. Adams, supra, 281 U.S.

202, the acquittal on a charge of acting with wilful pur-

pose in an earlier period does not establish that he may

not have had a wilful purpose in a later period. The

earlier acquittal does, though, as the Supreme Court rec-

ognized in the Adams case (281 U.S. at 205), conclusively

establish that the Doctor did not have a wilful purpose

to evade or defeat the income tax in the years prior to

1947.

Since the prior acquittal conclusively established that

the Doctor did not wilfully attempt to evade or defeat the

income tax in 1942 to 1946, inclusive, the jury should have

been instructed to that eifect. Instead of being properly

instructed, however, the jury was told:

''You are instructed that the guilt or innocence of

Dr. Vaughn H. Mitchell on charges of tax evasion

for the years 1942 to 1946, inclusive, is not to be con-

sidered by you in determining his guilt or innocence

on the charges which are now before you, nor are

you to consider for any purpose whatsoever the

result of any previous trial." (R. 1938-1939; empha-

sis ours.)

This instruction would merely have been an ambiguous

way of informing the jury that the prior acquittal did not

establish the Doctor's innocence in the present case, were

it not for the presence in the record of the evidence

offered by the Grovernment to show a prior pattern of

wilful understatement. The prosecutor had, however, ar-

gued to the jury that in the prior years Dr. Mitchell had

used a
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''system or scheme or whatever you want to call it

* * * (of) either not filing a return at all or reporting

a nominal amount on the return, which had no rela-

tion to what he made.

"So much for '38 to '46. That's the starting

point." (E. 1764-1765.)

Later the prosecutor returned to the attack by instructing

the jury himself, as follows (R. 1805)

:

a* * * yQ^ g^j.g entitled to consider the gross under-

statement—apparently that is an accounting term for

when you report 25 per cent of your income—entitled

to consider the gross understatement of income for

the years 1938, 1939, 1940, 1941, 1942, 1943, 1944, 1945

and 1946.

"You can consider those years in passing on the

defendant's defense * * *. You can consider this

previous history of filing tax returns in passing on

that subject."

The jury was not entitled to consider those matters at all,

and it was the trial court's duty to correct the prosecutor

and instruct the jury what the law actually is.

Instead of correcting the prosecutor's misstatements

of law, the instructions proceeded to be affirmatively in-

correct themselves. They were not merely silent; they

were affirmatively wrong. They told the jury (R. 1939)

:

"nor are you to consider for any purpose whatsoever

the result of any previous trial."

The error in this instruction was emphasized and re-

peated five pages later when the trial judge told the jury

this (R. 1944)

:

f
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"Certain evidence has been admitted by me relating

to events which occurred in other years. So that

there may be no mistake about that, this evidence has

been submitted under the rule that acts similar to

those charged in the indictment can be proved to

show intent when (they) are sufficiently near and so

related in kind as to throw light on the question of

intent and are closely related and of the same general

nature as the transactions out of which the alleged

criminal act arose." (Emphasis ours.)

Thus the jury was instructed that it was free to con-

clude that Dr. Mitchell had intended to evade tax in the

earlier years, free to ignore 'Uhe result of any previous

trial," and from this to infer that he had the same intent

in 1947.

The instruction therefore required the jury to ignore

the conclusive eifect of the prior acquittal on the facts

determined therein, and ignored the settled rules of res

judicata. This was prejudicial error for which the con-

viction should be reversed.

IV. REVERSIBLE ERROR WAS COMMITTED WHEN THE TRIAL

JUDGE REFUSED TO PERMIT DEFENDANTS TO CROSS-

EXAMINE AN IMPORTANT PROSECUTION WITNESS.

The trial judge refused to permit defence counsel to

cross-examine Mrs. Iris Cowart. This witness was called

by the prosecution as an adverse witness, thus enabling

the prosecution to cross-examine her, with all the attend-

ant advantages. When, however, defence counsel sought

to cross-examine this prosecution witness, he was told he

could not do so but must examine her as if she were his
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own witness. The effect was to arrogate to the prosecu-

tion a right normally reserved to the defence ; namely, the

determination of what witness the defence will call. That

the trial judge's ruling was prejudicial error is clear from

an examination of the record.

Mrs. Cowart was one of the prosecution's key wit-

nesses, one of the two who were not government agents.

Her part in the trial was essential, for it was she who had

been named in the indictment as a co-conspirator although

not as a co-defendant. During the trial, the prosecution's

purpose in so naming her became obvious: since she was

a co-conspirator, her statements, that were otherwise

hearsay, could be admitted into evidence as competent

admissions against the defendants. But this strategy

backfired. Although other witnesses had testified to her

statements, when Mrs. Cowart herself was called, she was

unable to give the prosecution much help. The prosecutor,

however, was not unprepared; he had the lesson of a

prior trial clear in his mind.^^ Therefore, he called Mrs.

Cowart as an adverse witness on behalf of the govern-

ment and proceeded to develop her testimony by way of

cross-examination. Even then he failed to elicit the re-

sponses he desired; to fill gaps in her testimony, he pro-

duced the transcript of her testimony before the grand

jury and proceeded to ask her whether or not she had

given designated testimony to that body. When she re-

plied, ''Yes," he then read both the question and answer

to the trial jury.

Presumably this technique was employed for the pur-

pose of impeaching his witness. However, it was used so

i^The trial resulted in a hopelessly deadlocked jury (R. 2000)
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extensively, covering sixteen of the thirty-three pages of

record devoted to Mrs. Cowart's cross-examination by the

government, that it suggests the sole purpose for calling

her as a witness was to get her grand jury statement be-

fore the trial jury (K 268-270, 270-271, 278-279, 280, 814-

818, 818-820, 820-821, 821-822). If this was the prosecu-

tion's purpose, it was also betrayed by the prosecutor's

evident eagerness to introduce into evidence the whole of

her grand jury transcript (R. 284-287, 829, 838). Clearly,

such a purpose is improper and requires reversal if it is

implemented. The prosecution must confine his use of

impeaching material to eliminating the damage caused by

the witness; he cannot pursue the witness seeking addi-

tional damage for the purpose of "get(ing) before the

jury, under the guise of impeachment, an ex parte state-

ment of such witness." Kuhn v. United States, (CA 9,

1928) 24 F. 2d 910, 913, cert. den. 278 U.S. 605; Fong Lum

Kwai V. United States, (CA 9, 1931) 49 F. 2d 19, 20; Cul-

well V. United States, (CA 5, 1952) 194 F. 2d 808, 810;

Young v. United States, (CA 5, 1938) 97 F. 2d 200, 205,

117 A.L.R. 316; Umited States v. Block, (CA 2, 1937) 88

F. 2d 618, cert. den. 301 U.S. 690.

This, then, was the picture facing defence counsel when

the witness was turned over to him for examination :
Mrs.

Cowart had testified that she had kept the Doctor's books

during 1947, had made all of the bank deposits of the

Doctor's receipts and had entered into an arrangement

with Dorothy Mitchell to give her some of the cash re-

ceipts coming into the office without including these re-

ceipts in the sums deposited. Furthermore, she testified

that she had informed the Doctor of this arrangement
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and lie had acquiesced in it. The substance of this testi-

mony was embellished by the appearance that it came

from a reluctant witness, whose failures of memory had

to be prodded by frequent references to her prior testi-

mony and by the further appearance that this reluctance

was due to the witness's close personal friendship with

Dorothy Mitchell and her relationship as a patient of the

Doctor. (R. 264-287.)

Mrs. Cowart was then turned over to the defence for

examination. Cross-examination was essential since the

most damaging parts of her testimony had been contained

in the grand jury extracts. "When that testimony had been

given, it, of course, had not been tested by cross-examina-

tion; only the government had been present at the grand

jury hearing and only the government had been permitted

to cross-examine her at the present trial (R. 758-759, 824-

831, 839-840). Under these circumstances, cross-examina-

tion was so obviously essential that defence counsel began

his examination in that fashion. The prosecutor brought

him up short with an objection that Mrs. Cowart was a

witness adverse to the government and therefore the de-

fendants were not entitled to cross-examine her.^° The

ensuing colloquy among court and counsel terminated in

the following question by defence counsel: "And treat

20The objection was first raised over a leading question asked

by defence counsel. The court ruled that he must not ask leading

questions of Mrs. Cowart, but must examine her through the

medium of direct questions. (R. 758-759, 766, 770, 785, 794, 795-

796, 797, 800, 805, 813.) But on cross-examination, leading ques-

tions are necessary and proper. Ewing v. United States, (CA
D.C., 1942) 135 F. 2d 633, 639, cert. den. 318 U.S. 776; United
States V. Montgomery, (CA 3, 1941) 126 F. 2d 151, cert. den.

316 U.S. 681; Arnette v. United States, (CA 4, 1946) 158 F. 2d

11; 3 Wigmore, op. cit. §773.
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this witness as practically—I mean, I may not cross-

examine?" and the following ruling by the court: "That

is correct." (E. 758-759.)

By this ruling the court subverted the essential quality

that permitted the prosecution to use Mrs. Cowart's prior

inconsistent statements. Normally the hearsay rule makes

incompetent extrajudicial statements, since they cannot

be tested by cross-examination. However, an exception

has been recognized for prior inconsistent statements of

a witness who has been or is presently subject to cross-

examination by the opponent. Since the witness who

made the prior statement is on the stand, the opposing

party may cross-examine him at length concerning it and

hence its competency is established. 3 Wigmore on Evi-

dence (3rd ed., 1940) § 1018, 1362. But here only the gov-

ernment was permitted to cross-examine the witness as to

her prior statements, also taken on examination by govern-

ment counsel. As to the prosecution, the statement may

have been competent. As to the defendants, it was hear-

say. It had never been tested by cross-examination by

their counsel.

It was also essential that the defendants cross-examine

Mrs. Cowart as to parts, other than those selected by the

government, of her testimony before the grand jury
;
this

right was denied to them (R. 758-759, 828-831, 839-840).

And it was essential that Mrs. Cowart be cross-examined

as to the circumstances under which her grand jury testi-

mony was taken; defendants were deprived of this right

also (R. 824-826). It was essential that she be examined

as to any personal or family circumstances that might

have affected her testimony; defendants were prohibited
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from exploring the subject (R. 827-828).^^ It was essential

that her familiarity with the transcript be developed; yet

the defence was denied the right to ask her if she had seen

the transcript at the last trial (R. 826-827).-

The error of this ruling is clear. The fact that a witness

is labeled adverse by the party calling him cannot deprive

the opposing party of the right to cross-examine that wit-

ness. This very point was passed upon in United States

V, Michener, (CA 3, 1945) 152 F. 2d 880, 883.2^ The facts

are essentially similar to those of the present case, except

the Michener prosecutor had not had the advantage of a

prior trial and therefore did not know, as did the prose-

cutor below, that the witness would be adverse. However,

once the witness had taken the stand, the Michener prose-

cutor realized that his testimony was adverse; on the

ground of surprise, he sought and obtained the trial

court's permission to cross-examine the witness. He then

proceeded to do exactly what the prosecutor below did,

namely, to impeach the witness by prior inconsistent

statements. At the conclusion of the prosecution's exami-

nation of the hostile witness, the court denied defence

counsel the opportunity to cross-examine, holding that the

witness had already been impeached by the government.

2iThis ruling was made despite the fact that she had testified

such circumstances ''had a great effect upon (her)."

22Had the defence actually called this witness and let the gov-

ernment impeach (her) by an inconsistent statement, the defence

would have been entitled to ask questions on the above subjects

to explain the inconsistencies and to be rehabilitated. Affronti v.

United States, (CA 8, 1944) 145 F. 2d 3, 7 ; United States v.

Cory, (CA 2, 1950) 183 F. 2d 155, 157; 3 Wigmore, op. cit.

§ 1044.

23Cited at length by Wigmore for the proposition here con-

tended: 3 Wigmore, op. cit. (1953 Supp.) § 905a.
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This was held to be error. The appellate court stated that

since the prosecutor's objective had been to introduce

prior inconsistent statements in order to discredit his own

witness,

*4t remained for the defense counsel to bring out, by

means of further questioning, any explanation which

might weaken or eliminate entirely the apparent in-

consistencies shown by Government counsel. It is no

answer that defendant might have called these wit-

nesses as his own at a later phase of the proceedings

* * * y^Q conclude, therefore, that defense counsel

should have been permitted to cross-examine these

two Government witnesses to elicit, if possible, state-

ments tending to reconcile the apparent contradiction.

To deny him such right, over protest, was reversible

error." (152 F. 2d at 884; emphasis added.)

The case of J. E. Hanger, Inc. v. United States, (CA

D.C., 1947) 160 F. 2d 8, 9, is similar in import. The prose-

cution had called as its witness an employee of one of the

corporate defendants. His examination was short and

at its conclusion the court characterized him as a "re-

luctant" witness in testifying for the prosecution. There-

upon the trial court denied to the defence the right to

cross-examine. On appeal, in a short, terse opinion, the

Court of Appeals reversed the defendants' convictions,

holding that it was prejudicial error to deprive defend-

ants completely of their right to cross-examine the prose-

cution's witnesses.

The application of these two cases to the present situa-

tion is clear. The government had called the witness

Cowart, not the defence. Hence, the defence was entitled,
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as a matter of right, to cross-examine her. Alford v.

United States, (1931) 282 U.S. 687; Cossack v. United

States, (CA 9, 1933) 63 F. 2d 511, 516. To deny the de-

fendants that right was even more serious error in the

present case than in either the Michener or the Hanger

cases. In the Michener case, the court ordered the

entire testimony of the witness stricken; that action

was not sufficient to save its denial of the right of

cross-examination from being reversible error. In

contrast, in the present case, Mrs. Cowart's testi-

mony was left in the record for the jury to consider.

In the Hanger case, the court spoke of "postponing"

cross-examination to a later time;^* again its ruling was

reversible error. In the present case, cross-examination

was denied altogether.^^

24Reference is made to the colloquy between Court and counsel

reprinted in footnote 2 of the opinion at 9-10.

25The Federal Rules of Criminal Procedure contain no square

statement that a party must be given the opportunity to cross-

examine his opponent's adverse witnesses. However, the common
law does. And under Rule 26 (18 U.S.C.A. Rule 26) matters of

trial procedure in federal criminal cases "shall be governed * * *

by the principles of common law as they may be interpreted by
the courts of the United States in the light of reason and experi-

ence." In civil practice, the rule contended for above seems com-

monly accepted. For instance, Federal Rule 43(b) of Civil Proce-

dure (28 U.S.C.A. Rule 43(b)), which permits a party to call and

to cross-examine a hostile witness, requires that this witness
'

' thus

called may be contradicted and impeached by or on behalf of the

adverse party also and may he cross-examined hy the adverse

party only upon the subject matter of his examination in chief."

(Emphasis added.)

This rule has gained much currency. According to Minimum
Standards of Judicial Administration (1949) edited by Arthur T.

Vanderbilt, presently Chief Justice of New Jersey and formerly

counsel for the successful appellant in the Michener case, supra,

the provision of Rule 43(b) "as to a hostile witness represents
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That defendants should have been denied their right to

cross-examine the witness seems all the more inconceiv-

able when it is remembered that Mrs. Cowart was more

than a mere witness; she had been named as a co-

conspirator with defendants. In cases on fours with the

present, except for the fact that the co-conspirator or

accomplice was not called as an ''adverse" witness, the

courts have laid down the rule that the defendant is en-

titled to subject the co-conspirator or accomplice to an

"extended" and a "searching" cross-examination. Moyer

V. United States, (CA 9, 1935) 78 F. 2d 624, 630; Green-

baum V. United States, (CA 9, 1935) 80 F. 2d 113, 123. In

United States v. Gordon, (CA 7, 1952) 196 F. 2d 886 at

888, reversed on another point sub nom. Gordon v. United

States, (1953) 344 U.S. 414, the court stated:

"(An accomplice) was peculiarly the character of

witness requiring the exercise of the most extended

freedom of the right of cross-examination."

The reason for this concern of the courts is clear : such a

witness is peculiarly subject to pressures which tend to

color and distort his testimony. For a classic example of

the effect of threats and promises by the prosecution upon

a witness possibly liable to criminal indictment in a situa-

tion similar to Mrs. Cowart 's, see United States v. Bour-

jaily, (CA 7, 1948) 1 67 F. 2d 993. There, after completing

an almost universal practice" and ''are established in state prac-

tice in thirty jurisdictions." (at 370).

Civil practice ought not only to serve as evidence of the practice

at common law; it also ought to serve as a mxmmum standard tor

criminal courts. Ordinarily, an accused is given greater procedural

protection than his counterpart in civil litigation, for he has much

more at stake.
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his testimony and after the jury had retired, a witness

confessed to the court that his entire testimony in favor

of the prosecution had been false ; it had been forced from

him by his nervousness and fright caused by threats of

indictment and of incarceration by the prosecution. Al-

though the court recalled the jury to instruct them to dis-

regard that witness's testimony, it committed reversible

error in denying to the defence the right to cross-examine

the witness after he had made this confession. It is only

by cross-examination that such matters as these can be

extracted from the witness. Montgomery v. United States,

(CA 5, 1953) 203 F. 2d 887, 891. To deny the defence that

right is to deny it a fair trial.

The defence was thus placed in a quandary by the

court's ruling; since the prejudicial matter had already

been placed before the jury by the prosecution, and since

the court had denied cross-examination, the defence took

the only course, except to halt the trial and to plead guilty,

available to it, namely, to examine Mrs. Cowart as if she

were the defendants' witness. Even then, defence counsel

was so hampered in his questioning of the witness about

her prior statement that on one occasion he was forced to

make her his own witness and was forced to offer into

evidence, with the wholehearted support of government

counsel, the entire grand jury transcript. (R. 828-860. )2^

The transcript was read to the jury against the back-

ground of a previous instruction by the court to the jury

26See colloquy between court and counsel at R. 840-841. Mr.
Fleming (the prosecutor) had twice before offered the grand jury
transcript into evidence, but the court had sustained Mr. Dana's
(defence counsel's) objections (R. 284-287, 829, 838). Then, upon
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that Mrs. Cowart's prior statements before the grand

jury "are made available to you now with their answers

by the order of the Court, and you may consider them

for what value they may have in your own good judg-

ment." (R. 825-826.) 27

Choosing this alternative—to go ahead with a direct

examination of Mrs. Cowart and to make her the de-

fence's own witness—did not vitiate the court's prior

errors. It is no answer that the denial of the right to

Mr. Dana's attempt to clarify her prior testimony, by reading

other portions of the transcript, the following colloquy took place

:

The Court: Line 111 Did you say line 11 on page 39?

Mr. Dana : Thereabouts, the next to the last page, your

Honor, dealing only with those matters we discussed, without

stating them again.

(Court examines transcript.)

The Court: Let the record show that I have, for the sec-

ond time, read the portions to which counsel has adverted;

that I consider them completely irrelevant. You may not de-

velop it.

Mr. Dana: Counsel, do you want to offer this into evi-

dence, the entire transcript now?
Mr. Fleming: No. I made my offer and the Court passed

on it.

Mr. Dana : We offer the entire thing in evidence, smce we

have the ruling twice on this matter. Counsel offered it a mo-

ment ago. The Court has ruled. I would like to make the

same offer.

Mr. Fleming : I have no objection.

The Court : In the absence of objection, it will be received

into evidence. ur u i i,

2"That this is an extraordinary charge is readily established by

a comparison of it with the attitude of the Supreme Court toward

prior inconsistent statements. ''Of course," spoke the Court in

Southern R. Co. v. Gray, (1916) 241 U.S. 333, 337, "the contra-

dictory statements can have no legal tendency to establish the

truth of their subject matter." Accord /ftcfconji;.C7m^6d States,

(1894) 151 U.S. 303, 309; Bridges v. Wtxon (1945) 326 US. 16b

155; Culwell V. United States, (CA 5, 1952) 194 F. 2d 808 81L

And in each of these eases, unlike the present case, the opponent

had had the chance to test the vahdity of the prior statement by

cross-examination in the trial in which it was introduced.
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cross-examine was harmless because the cross-examiner

can call the witness as his own and thereby take his testi-

mony on the point. Heard v. United States, (CA 8, 1919)

255 F. 829; United States v. Michener, supra; J. E.

Hanger, Inc. v. United States, supra; United States v.

Bourjaily, supra. Denial of the right of cross-examination

is in itself error—prejudicial error. United States v.

Alford, supra; Lindsey v. United States, (CA D.C., 1942)

133 F. 2d 368. The convictions below of the defendants

should therefore be reversed.

V. THE CONVICTIONS SHOULD BE REVERSED BECAUSE A
JUROR WAS NOT DISMISSED ALTHOUGH HE ADMITTED
TO A BIAS FORMED FROM NEWSPAPER ACCOUNTS OF DE-

FENDANTS' FIRST TRIAL.

The Sixth Amendment guarantees to persons accused of

crimes a trial ''by an impartial jury". Of this require-

ment, the Supreme Court has repeatedly said {Dennis v.

United States, (1950) 339 U.S. 162, 172; United States v.

Wood, (1937) 299 U.S. 123, 145-146)

:

"Impartiality is not a technical conception. It is a

state of mind. For the ascertainment of this mental

attitude of appropriate indifference, the Constitution

lays down no particular tests and procedure is not

chained to any ancient and artificial formula."

The meaning of impartiality is that the jurors '

' shall have

no fixed opinion concerning the guilt or innocence of the

one on trial, and that their ultimate verdict shall be based

upon the facts as they are submitted to them * * *."

Baker v. Hudspeth, (CA 10, 1942) 129 F. 2d 779, 782. Or,
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as stated in Reynolds v. United States, (1879) 98 U.S.

145, 157, impartiality means the absence of '*a positive

and decided opinion," regardless of whether it had pre-

viously been expressed.

Abraham H. Hershler, a prospective juror, was exam-

ined by the court on voir dire after the defence had ex-

hausted its peremptory challenges. (R. 59. )2^ An analysis

of this examination discloses that the juror was not im-

partial. His "state of mind" included a bias which he

had difficulty in measuring precisely, but which per-

turbed him enough so that he volunteered his concern

about it.

Mr. Hershler 's disclosure was not in answer to a direct

question about a prior opinion. He was asked if he could

''independently exercise (ing) " his own judgment, and it

was in answer to that question that he volunteered ''one

qualification." This qualification was that he had fol-

lowed closely the newspaper accounts of the first trial and

as he read them he had formed an opinion of the "guilt or

innocence of these defendants." In response to a direct

question about his present opinion, he gave this troubled

response (R. 58)

:

"Well, I would say presently I don't have any opin-

ion. I don't suppose. I don't know unconsciously

whether I may have or not. I don't know."

The judge's next question did not state the crucial in-

quiry in the approved form: the judge did not ask if

28See Appendix, infra, pp. ii, iii, for text of relevant portions

of the examination.
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this opinion would "influence his verdict, "^^ or if ''evi-

dence would be required to overcome this opinion. "^"^

Instead, the question asked could have been answered as

the prospective juror did answer it, even if the answer

to the crucial question in either of the approved forms

would have been such as to disqualify him.

The question asked was (R. 58)

:

''But, in other words, you are going to listen to the

evidence, if you are selected here, and make up your

mind when all the evidence is in and you have heard

the arguments of counsel and the instructions of the

Court; is that correct?

"A. Correct."

This question could have been conscientiously answered in

the affirmative even though the juror would have ad-

mitted, had he been asked, that his opinion "would influ-

ence his verdict," and "evidence would be required to re-

move" it.

Accordingly, at the request of the defence, the trial

court asked the prospective juror if he "would * * * be

willing to have your case determined and passed upon by

a jury composed of 12 people whose frame of mind is the

same as yours at the present time?" (R. 59.) After ask-

ing the difference between "willing" and "prefer" and

being told there was none, the prospective juror replied

to the question (R. 59)

:

"I would be willing, but I wouldn't prefer it."

^^Reynolds v. United States, (1879) 98 U.S. 145, 156.

3or/ie Anarchists' Case, (1887) 123 U.S. 131, 173-174.
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The trial court then transmitted another question as re-

quested by the defence (R. 59)

:

''The Court: Would you prefer not to?

''A. I would prefer not to. I would prefer to have

it tried by the judge. "^^

Except for the juror's distinction between "willing"

and ''prefer," the examination revealed precisely the same

state of mind as was held to preclude "impartiality," in

Fitts V. Southern Pacific Co., (1906) 149 Cal. 310, 86 Pac.

710. In that case the California Supreme Court reversed

a trial court in a civil case for permitting a juror to serve

where he had acknowledged he would not be willing to

have his case tried by a juror who felt as he did. We
submit the result should be the same here.

Another case directly in point is People v. McQuade,

(1888) 110 N.Y. 284, 18 N.E. 156, 1 L.R.A. 273, which

like the instant case, involved the retrial of a case where

the jury had been unable to reach a verdict at the first

trial. One of the jurors, Davis, testified that he had

formed an opinion from the newspaper accounts of the

first trial, and "if the evidence proved to have been cor-

rectly reported," that would still be his opinion.^^ He

then stated that his opinion would not cause him to dis-

credit witnesses' testimony, but he was not certain that

he would not be unconsciously influenced by his opinion,

3iThe defence then challenged Mr. Hershler for cause, which

the trial court denied. (R. 60.) Soon thereafter, and before the

trial began, the defence renewed the challenge for cause and was

again refused (R. 60-63).

3218 N.E. at 161-162.
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and he conld not say what effect it would have on his

verdict if the evidence left his mind in doubt.^^

The New York Court of Appeals reversed the convic-

tion because of the presence of juror Davis and another

biased juror on the jury. The court said:^*

''Fairly construed, their declaration of their belief

that they could render an impartial verdict was qual-

ified by a doubt, and was not sure and absolute. The

defendant was at least entitled to a certain and un-

equivocal declaration of their belief that they could

decide the case uninfluenced by their previous de-

cisions; * * *."

The similarity between the attitudes of juror Hershler

and juror Davis is striking. Juror Davis said, "I might

be unconsciously influenced. I do not know. I think it

would not influence." Juror Hershler said, "Well, I

would say presently I don't have any opinion. I don't

33The complete text of the relevant portion of Davis' voir dire

examination is as follows (IS N.E. at 162) :

"Q. You think your present opinion would not affect the

weight or influence that you might gave to the evidence in

this case as it was delivered from the witness stand? A. I

think it would not. I might be unconsciously influenced. I do
not know. I think it would not influence. Q- Do you suppose
that if the evidence, as delivered by the witness on this trial,

should leave your mind somewhat in doubt as to the verdict

at which you should arrive, would your present opinion influ-

ence you in that event one way or another? A. I do not

know how to answer that question. If it left my mind in

doubt, I should not want to vote either way. Q. Well, sup-

pose you should find yourself in that position on this trial,

should your present opinion influence or guide your action

at all. A. It might. Q. Do you believe it would in that event?

A. Well, I really could not say what effect it would have.

Q. Are you in doubt as to what effect it would have? A. I

am, and am not able to say what effect it would have in that

event."
3418 N.E. at 163.



77

suppose. I don't know unconsciously whether I may

have or not. I don't know." We are unable to see how

either of these jurors can be held to be impartial with-

out concluding that the other one was also impartial. Yet

the Court of Appeals held Davis was not a qualified juror.

The same conclusion should be reached concerning juror

Hershler.

This is not a case where a juror was asked pointblank

if he could reach a fair and impartial verdict and a de-

cision disqualifying him would need to be reached in the

face of a satisfactory answer to that crucial question.

As we have already pointed out, no such crucial question

was unequivocally asked here. Yet even where such

crucial questions have been asked and satisfactorily an-

swered, convictions have been reversed because jurors had

taken their oaths while in possession of distinct opin-

ions based on newspaper accounts. Coughlin v. People,

(1893) 144 111. 140, 33 N.E. 1, was such a case, and

Scrihner v. State, (1910) 3 Okla. Cr. 601, 108 Pac. 422, 35

L.R.A. (NS) 985, was another.

The importance of Mr. Hershler 's prejudgment is evi-

dent from the fact that he became foreman of the jury.

(R. 22.) His selection as foreman is not only evidence

of the respect in which his fellow jurors held him but also

means that the jury conducted its deliberations with Mr.

Hershler in a strategic position to make his views known

and felt when they would have the most weight. We think

his conduct on voir dire shows him to be an earnest and

sincere man, honestly troubled by his possession of a pre-

judgment. Such a man would, however, feel conscien-
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tiously bound to see that the jury reached the verdict

which he thought was right. He would be out of char-

acter, therefore, if he did not use his foreman's prestige

and influence to convict.

Finally, defendants must be given the benefit of any

doubt arising from the ambiguities in the examination,

because they had no right to conduct the examination,

through counsel or otherwise. Rule 24(a), Federal Rules

of Criminal Procedure, permits the trial court to monopo-

lize the questions on voir dire, and Rule 14 of the Rules

of Practice of the District Court of the United States,

Northern District of California, states that the court

alone will examine prospective jurors. ^^

As we have previously noted, the juror was not asked

directly and unequivocally if his opinion would survive

until overcome by evidence, or if his opinion would affect

his verdict. His statements are therefore ambiguous at

best. The clearest expression of his state of mind came

when, in response to a request from defence counsel, the

court asked the prospective juror if he would prefer not

to be tried by a jury composed of persons in his ''frame

of mind," and he replied that he "would prefer not to."

Defence counsel promptly challenged him for cause (R.

60), but the court denied the challenge without renewing

the examination. Accordingly, the qualifications of juror

Hershler must be judged on the basis of his own admis-

sion that he did not know whether he was free from bias

35Rule 14. Examination of prospective jurors shall be by the
Court alone. If counsel on either side desires that additional
matter be inquired into, he shall state the matter to the Court,
and if the matter is proper, the Court shall conduct the examina-
tion.
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but he did know that he was not the kind of juror he

would want on a jury which was trying him. On that

basis, he was not an impartial juror.

VI. THE COURT ERRONEOUSLY REFUSED TO PERMIT DE-

FENDANTS TO INSPECT A STATEMENT USED BY THE
PROSECUTION TO IMPEACH ONE OF THEM.

Having taken the stand on his own behalf, the de-

fendant. Dr. Mitchell, was subject to a searching cross-

examination by the prosecution. (R. 1653-1727, 1750.) For

the purposes of impeachment, the prosecutor asked the

Doctor to admit making a statement to the government

concerning this case on November 13, 1950. Counsel for

the defence then asked to see the document; his request

was denied.^^ Having obtained the Doctor's admission

that he had made the statement, the prosecutor proceeded

36' 'Mr. Dana (defence counsel) : I think the witness in all

fairness, and under the code, where a witness is being inter-

rogated about a document, that he is entitled to see it before

he is questioned about it.

"The Court: He is proceeding properly and laying a

foundation. I assume the document will be produced.

"Mr. Dana: May I see it? I have not seen it.

"Mr. Fleming (prosecutor) : I submit it is improper for

counsel to see a document which is being used for impeach-

ment, contains prior inconsistent statements.

"The Court: That is right.

"Mr. Dana: If counsel wishes it, I have no objection be-

cause it would be important for the jury to see what is in it.

But I am sure I have a right to see it, especially under the

federal rules.

"The Court: I will not allow you to do that when the

document is being used for impeachment.

"Mr. Dana: You mean the witness may see it without

counsel seeing it?
'

' The Court : That is right.
'

'

(R. 1686-1687.)



80

to quiz him about specific questions and answers con-

tained in the statement. Again defence counsel objected,

asking to see the statement. Again his request was de-

nied.^'^ Objection was further made and overruled when

the defendant indicated that the prosecutor was taking

questions and answers out of context.^^ In a measure of

desperation at prosecutor's insistence on reading individ-

ual questions and answers without permitting explana-

3'^"Q. (By Mr. Fleming) : Now, at that time, under oath,

were you asked this question and did you give this answer?
*

' Mr. Dana : Just for the record, your Honor, before any
part of it is read into evidence is concerned, I submit that

counsel for the defendant should be allowed to look at the

part they refer to.

"The Court: Not when the document is being used for

purposes of impeachment.
"Mr. Dana: But I have no way of knowing anything

concerning the contents. I have no copy of it. I submit that

counsel for the defendant should be allowed to look at any-

thing before it is read into evidence, even though it be used
for impeaching purposes. I mean, there is no secrecy

'

' The Court : I have ruled upon that, Mr. Dana. '

'

(R. 1688.)
3s"Q. Is that the question and answer which you gave at

that time?
"A. To arrive at that answer, Mr. Fleming, is like taking

one statement out of paragraph. Why don't you read from
page 3 down, which will explain that answer thoroughly?
"Q. Well, was that the answer you gave to the question?

"A. Certainly, but that is no answer at all.

"Mr. Dana: I submit, your Honor, without the context,

it is absolutely

Q. (By Mr. Fleming) : When is the first-

"Mr. Dana: immaterial, it is unintelligible. 'You
never up to that time'—that doesn't mean anything to any-

body.

"I want the record to show that there is a refusal on the

part of counsel, and no criticism of the Court's ruling, to let

us see what is in it. 'Up to what point or what time'—

I

don't know what he is talking about.

"The Court: The objection will be overruled."

(R. 1688-1689.)
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tions, defence counsel next asked that the document used

by the prosecutor be marked for identification. His re-

quest was denied. (R. 1690-1691.)

By techniques such as this, the defendants were de-

nied a fair trial.^^ No error could be more obvious than

that committed below. It is elementary that the defence

has an absolute right to see a document used in court by

the prosecution for the purpose of impeaching a witness. ^°

The Charles Morgan v. Kouns, (1885) 115 U.S. 69, 77;

Chicago, M. £ S. P. Ry. Co. v. Artery, (1890) 137 U.S.

507, 520.

What other guaranty of genuineness is there unless the

cross-examiner be compelled to disclose the document from

which he purports to read? How else can the court, the

jury and the opposing party assure themselves that the

document is not a fabrication? It was precisely to elim-

inate tactics such as these that the modern rules of pro-

cedure have been adopted. Under them, trials are not

games to be played between opposing counsel. Their aim

is to ensure that substantial justice be done between op-

39The tragic absurdity of the prosecutor's willingness to argue

the court below into committing reversible error is proven by his

statement based on matters dehors this record that no error had

been committed since ''the defense was allowed to see the state-

ment at the first trial * * *." This statement is contained in the

Memorandum of Points and Authorities (p. 7, 1. 19-20) filed with

this Court over the prosecutor's signature on behalf of the gov-

ernment in response to the defendants' motion to grant bail.

40Even had the prior statement not been used by the prosecu-

tion for impeachment, the defence was entitled to have it pro-

duced for its and the court's inspection. Having been shown the

statement was in existence, was readily available, was taken ot

the witness and was contradictory on relevant matters, the court

below committed reversible error in refusing to compel its produc-

tion. Gordon v. United States, (1953) 314 U.S. 414, discussed in

detail under our next point.
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posing parties. To accomplish that purpose, they chose

two fundamental concepts : adversary presentation coupled

with full disclosure. The first is necessary for thorough

and effective representation of the parties. But the sec-

ond is just as necessary to prevent trials from degen-

erating into sparring matches or "trial by counsel's wits."

In order, then, to obviate surprise, to prevent suppres-

sion of evidence and to require that the court be apprised

of all the facts,^^ the second concept, that of full disclosure,

is an essential and fundamental part of trial procedure.

The modern Federal Rules of Criminal Procedure accom-

plish this end by such devices as preliminary examina-

tions (Rule 5), bills of particulars (Rule 7), depositions

(Rule 15), discovery (Rule 16), and inspection (Rule 16).

Under these rules, for instance, the present defendants

would unquestionably have been entitled to examine the

statement in question had they brought, prior to trial,

the proper proceeding for discovery and inspection or for

enforcing their right to a subpoena duces tecum. Bowman

Dairy Co. v. United States, (1951) 341 U.S. 214. Neither

rule is limited in its application to times prior to trial ;^-

41Apropos of this statement is language in Griffen v. United
States, (CA D.C., 1950) 183 F. 2d 990, 993: "However, the case

emphasizes the necessity of disclosure by the prosecution of evi-

dence that may reasonably be considered admissible and useful

to the defense. When there is substantial room for doubt, the

prosecution is not to decide for the court what is admissible or

for the defense what is useful." See also Berger v. United States,

(1935) 295 U.S. 78, 88.

42Rule 16, set forth in full in the Appendix, infra, provides, in

part, as follows: "Upon motion of a defendant at any time after

the filing of the indictment * * * the court may order the attorney

for the government to permit the defendant to inspect * * *."

(Emphasis ours.)

Rule 17(c), also set forth in the Appendix, provides, in part,

as follows: "A subpoena may also command the person * * * to
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the force of both rules would therefore apply to the pres-

ent trial in which the demand for production and in-

spection was made after the trial had commenced.

Moreover, the courts have recognized and enforced this

elemental policy of fair play in precisely the situation

which confronted the court below: where a statement is

used on cross-examination to impeach a witness, the op-

posing party may inspect and introduce into evidence

other portions of that statement. Affronti v. United

States, (CA 8, 1944) 145 F. 2d 3, 7; United States v. Cor-

rigan, (CA 2, 1948) 168 F. 2d 641, 645; Powers v. United

States, (CA 5, 1923) 294 F. 512, 514; Jones v. United

States, (CA 9, 1908) 162 F. 417, 431, cert. den. 212 U.S.

576; Cafassaro v. Pennsylvania By. Co., (CA 3, 1948)

169 F. 2d 451, 453; Stanley v. Beckham, (CA 8, 1907) 153

F. 152, 154; Wright v. Bragg, (CA 7, 1899) 96 F. 729, 733,

cert. den. 186 U.S. 486; 7 Wigmore on Evidence (3rd

ed., 1940) §§ 2094, 2113, 2114.«

Thus, in denying the defendants their basic rights, first,

to inspect the statement and second, to introduce it into

evidence, the court below committed prejudicial error for

which it should be reversed. Gordon v. United States,

produce * * *. The court may direct that books, papers, docu-

ments or other objects * * * be produced before the court at a

time prior to trial or prior to the time when they are to be offered

in evidence * * *. (Emphasis ours.)
43" But there is and could be no difference of opinion as to tlie

opponent's right, if only a part has been put in, himself to put

in the remainder. * * * The right of the opponent to put in the

remainder is universally conceded, for every kind of utterance

without distinction ; and the only question can be as to the scope

and limits of the right." (7 V^igmore at 523.) Sec, also, 3 Wig-

more, op. cit., §§1044, 1045; Home Benefit Association v. Sargent,

(1892) 142 U.S. 691, 695.
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(1953) 344 U.S. 414; United States v. Krulewitch, (CA

2, 1944) 145 F. 2d 76, 79;^^ United States v, Grayson,

(CA. 2, 1948) 166 F. 2d 863, 870; Asgill v. United States,

(CA 4, 1932) 60 F. 2d 776, 779.

VII. THE CONVICTION SHOULD BE REVERSED BECAUSE THE
COURT REFUSED TO ORDER THE PROSECUTION TO PRO-

DUCE CERTAIN EVIDENTIARY STATEMENTS TAKEN BY
IT OF THE WITNESSES, OR USED BY THE WITNESSES TO
REFRESH THEIR RECOLLECTION.

The prosecution called as witnesses several treasury-

agents who had participated in investigations of the Doc-

tor's affairs. One of these, Special Agent Whiteside, testi-

fied at length that he had interviewed certain of the other

witnesses called in the case and had taken written state-

ments from some of them. Specifically, Mr. Whiteside

testified on direct examination that he had taken a state-

ment under oath from Dr. Mitchell on November 13, 1950,

and testified to certain admissions made by the Doctor in

this statement. On cross-examination, the defence, re-

ferring to the same statement, asked for it to be produced.

The prosecution admitted that the statement was in court

but, with the court's approval, denied the defence's re-

quest to see it. (R. 547-554, 590-591.)

Similarly Mr. Whiteside testified that he had taken

a statement from Mrs. Iris Cowart on August 25, 1950,

44' 'Moreover, although Joyce on her cross-examination swore
that the statement she had given the agent was false throughout,
such testimony has never been regarded as an equivalent of the
contradictory statement itself. * * * Finally, we cannot disregard

the error. One jury had already disagreed." (145 F. 2d at 79.)
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and answered questions about its contents. Again the

prosecution admitted that the statement was in court,

but refused to produce it. The court again sustained the

government's position, although Mrs. Cowart had pre-

viously been on the stand as a government witness. (R.

595-598.)

The court committed the third in this series of errors

in refusing to uphold the defence's demand for the pro-

duction of Mrs. Jean Pierson's statement, another of the

witnesses who had been examined previously. Mr. White-

side testified that witness Pierson had given the govern-

ment a statement on October 24, 1949, which was present

in court, but the court refused to order its production.

(R. 598-605.)^^

The error of the court's ruling is clear. Gordon v.

United States, (1953) 344 U.S. 414. In the Gordon case,

the Supreme Court was faced with a situation similar to

that facing this Court. The petitioners, Gordon and

MacLeod, had been convicted of a federal crime. Their

convictions depended, in large part, upon the testimony

of an accomplice who had pleaded guilty to the same

45In the case of the witnesses Cowart and Pierson, the prosecu-

tor recognized the right of defendants to see the statements, by

conditionally offering them into evidence, if the defence were

agreeable (R. 597-598, 604-605). Of course, the defendants would

have had to consent to the statements "sight unseen." This by-

play seemed to be attractive to the court too ; it carefully informed

defence counsel, while ruling against his demand for production,

that "That's one way of seeing it, getting it in evidence '' (R.

597-598 ) Needless to say this persiflage cannot obscure detend-

ants' rights to a fair trial. It is stated in Gordon v. United

States, infra, that "Demands for production and offers in evi-

dence raise related issues but independent ones, and production

may sometimes be required though inspection may show that tlie

document could properly be excluded." (344 U.b. at 418.

j
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crime. During the course of his cross-examination of this

witness, defence counsel established that the witness

had made three or four prior statements, which had not

implicated the defendants. The petitioners demanded these

statements, but their request was denied by the trial court.

This ruling was held to be reversible error.

The Supreme Court pointed out that the defence had

laid a foundation for demanding the statements; de-

fence counsel had established that the statements (1) were

in existence, (2) were in possession of the government,

(3) were made by the witness, and (4) were contradictory

of his present testimony on relevant and material mat-

ters. Under these circumstances the trial court should

have ordered the statements to be produced. As Justice

Jackson, speaking for a unanimous Court, aptly phrased

it,

''For production purposes, it need only appear that

the evidence is relevant, competent, and outside of any

exclusionary rule; for rarely can the trial judge un-

derstandingly exercise his discretion to exclude a

document which he has not seen, and no appellate

court could rationally say whether the excluding of

evidence unknown to the record was error, or, if so,

was harmless." (344 U.S. at 420.)

The convictions of Gordon and MacLeod were thereupon

reversed.

Similarly the defendants in the present case are en-

titled to have their judgments of conviction set aside.

Defence counsel, as pointed out above, laid a foundation

requiring the government to produce the statements ad-

verted to. Specifically, in the case of Dr. Mitchell the
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record shows (1) that his statement was in existence,

(2) that it was present in court in the government's pos-

session, (3) that it was made by Dr. Mitchell, a witness,

and taken by Mr. Whiteside, the witness then on the

stand, and (4) that it concerned relevant and material

matters testified to by Mr. Whiteside, namely. Dr.

Mitchell's prior admissions. Mr. Whiteside was not very

positive about these admissions, qualifying his answers

with "it is my recollection," "I believe so," and "to the

best of my knowledge". (R. 548-550.) By these phrases,

witness Whiteside indicated an unsureness of the Doc-

tor's admissions that demanded the production of the best

evidence available, namely, the Doctor's written state-

ment.^^

The same is true of Mrs. Cowart's statement; defence

counsel established its existence, its availability and part

of its contents. Again the witness, Mr. Whiteside, was

vague about its exact contents, testifying, "I believe,"

"I think I was there," "I don't think," "I don't recall

that." (R. 595-596.) Despite the compelling necessity for

its production to check Mr. Whiteside's recollection on

matters germane to the defendants' guilt or innocence, the

court denied defendants ' request to see it.

46It was pointed out in Gordon v. United States, supra, that

even where the witness has admitted the prior inconsistency, his

statement containing that inconsistency ought to be produced

"because it will best inform them (the jury) as to the document's

impeaching weight and significance." (344 U.S. at 421.) In a foot-

note (No. 15) to this statement, Justice Jackson adds,

"The best evidence rule is usually relied upon by one op-

posing admission, on the ground that the evidence offered by

the proponent does not meet its standards. Its merit as an

assurance of the most accurate record possible commends its

extension to this unique situation where it is the proponent

who seeks to rely on it." (Id.)
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ence and to be readily available but its production was

denied. The defence's purpose, in seeking to examine this

statement, was to learn whether Mrs. Pierson had been

subjected to threats and promises by the prosecution, a

matter denied by both of the witnesses, Mrs. Pierson and

Mr. Whiteside.^^ (R. 471, 511, 598-604.)

Having identified these statements, having shown that

they were in the government's possession, and having

shown that they had possible evidentiary value, the de-

fence was entitled to have the court order these state-

ments produced in order that they might be inspected for

their value to the defendants. Bowman Dairy Co. v.

United States, (1951) 341 U.S. 214. The court's denial of

defendants' demand for their production constitutes re-

versible error. Gordon v. United States, supra.

The court erred in another respect during the course of

Mr. Whiteside's testimony. During cross-examination by

the defence, the witness testified about the approximate

amount of figures contained in a government report.

Thereupon the prosecution furnished the witness with a

copy of the report. After the witness had identified it as

his report dated March 15, 1950, the defence asked to

see it. The prosecutor refused the request but again

made his conditional offer of the report into evidence,

if defence counsel agreed without seeing it. Defence coun-

sel asked to have it marked for identification. Both re-

quests of the defendants were denied. (R. 612-614.)

4'^Mrs. Pierson had formerly testified about its contents (R. 481-

484).
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Contrary to the rulings of the court below, it is now
well established that the defence is entitled to see memo-

randa or reports used by a government witness to refresh

his recollection. United States v. Socony-Vacuum Oil Co.,

(1940) 310 U.S. 150, 231-237; Montgomery v. United

States, (CA 5, 1953) 203 F. 2d 887, 893-894; Little v.

United States, (CA 8, 1937) 93 F. 2d 401, 405-407, cert.

den. 303 U.S. 644; Fifth Avenue-Fourteenth Street Corp.

V. Commissioner, (CA 2, 1945) 147 F. 2d 453, 458; United

States V. Caserta, (CA 3, 1952) 199 F. 2d 905, 909; Wig-

more on Evidence, (3rd Ed., 1940) '^'^ 762-765. By this

ruling, substantial prejudice was inflicted by the court

upon defendants. In connection with an approximation of

the defendants ' asserted civil liability made by the witness

on cross-examination,^^ the prosecution handed the mtness

his report saying that it would contain the figure. At that

point, request was made for its production. The request

should have been granted. When a document is handed to

the witness, as the Supreme Court pointed out in United

States V. Socony-Vacuum Oil Co., supra, at 233,

''The material so used must be shown to opposing

counsel upon demand * * *. And the reasons are that

only in this way can opposing counsel avoid the risks

of imposition on and improper communication with

the witness, and 'detect circumstances not appear-

ing on the surface' and 'expose all that detracts from

the weight of testimony.' (citing Wigmore) "

48The figures dealt with were amounts of unreported income;

for this proceeding, the prosecution chose $26,000, but for the

civil proceeding, the witness testified, the figure "would be about

$31,000," a figure "not provable in court." (R. 612.)
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To deny defendant's request under these circumstances

was reversible error. Montgomery v. United States,

supra; Little v. United States, supra; Fifth Avenue-Four-

teenth Street Corp. v. Commissioner, supra.

The judgments of conviction below should therefore be

reversed.

VIII. THE COURT COMMITTED REVERSIBLE ERROR IN PER-

MITTING THE PROSECUTION TO INTRODUCE EVIDENCE,
OVER OBJECTION, OF DEFICIENCIES IN INCOME TAXES
FOR OTHER YEARS.

During the course of the prosecutor's direct examina-

tion of Treasury Agent Green, who was called as the

government's third witness, government counsel asked for

information concerning the witness' investigation for the

years 1938-1941. The defence made timely objection, claim-

ing that the years 1938-1941 were immaterial. The ob-

jection was overruled and the prosecutor quickly estab-

lished that the defendants' deficiency in tax and penal-

ties for the years 1938-1946 was $276,000. The witness

further testified that the defendants' net income for that

period was reported as $106,000, corrected to $472,000, a

difference of over $350,000. (R. 262-264.)

On redirect examination of this witness, defence counsel

offered the court a second opportunity to correct its

ruling. When the prosecution again explored the years

1938-1941, the defence again offered the objection that it

was immaterial and pointed out to the court that it was
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prejudicial. The objection was again overruled*^ and the

prosecution proceeded to develop the defendants' under-

payments for 1938-1941 on a year-by-year basis. In addi-

tion, the witness volunteered the fact that the government

had no record of the Doctor's return for 1938, implying

that none had been filed. Finally, from this witness, the

prosecution brought out the fact that he had *' deter-

mine (d) a 50 per cent fraud penalty" for the prior years

including 1938-1941. Counsel for the defence not only

objected but asked that the question be assigned as preju-

dicial misconduct. (R. 385-390. )5o

By admitting this evidence,^^ the court below committed

prejudicial error as to both defendants. However, their

49The prosecutor mistakenly argued in support of his question

that the defendants had "opened up" the subject of 1938-1941

by introducing their Exhibit B. A perusal of Exhibit B, part of

the record on appeal, shows the falsity of this argument ; it relates

only to the years 1942-1946.

•"^oHad the evidence related to the year on trial, it clearly would

have been error for the witness to indicate his opinion that civil

fraud had been perpetrated. Local 36 v. United States, (CA 9,

1949) 177 F. 2d 320, 333, cert. den. 339 U.S. 947; Shreve v.

United States, (CA 9, 1939) 103 F. 2d 796, 812, cert. den. 308

U.S. 570. Its receipt, being prejudicial in nature and being based

upon civil issues not before the court, would have constituted

reversible error. Greenhaum v. United States, (CA 9, 1935) 80 F.

2d 113, 121; United States v. Michener, (CA 3, 1945) 152 F. 2d

880, 883; United States v. Ward, (CA 3, 1948) 169 F. 2d 460, 461,

462; Continental Casualty Co. v. First Nat. Bank of Temple, (CA

5 1941) 116 F. 2d 885, 887, cert. den. 313 U.S. 575. Since the

evidence related, in fact, to the years 1938-1941, the auditor's

conclusion that "civil fraud" had been committed in those years

was even more startling error than if it had related to 1947.

siThe court below permitted the prosecution to go over this

evidence in detail a third time during the course of its cross-

examination of Joseph A. Lukes, the Doctor's accountant hired

in 1947 Again objection was made by the detendants. Alter

having developed each year from 1938 to 1941 from this witness,

the prosecution then summed up its position by asking, lJd»,
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position on this issue is not the same, because Dorothy

Mitchell had no connection whatsoever with the Doctor's

tax returns and tax liabilities for the years 1938-1941.

She did not marry him until November 10, 1944. (E.

1449.) Nor is there any other evidence in the record to

connect her with the Doctor's tax affairs for these years.

Consequently, the evidence could have no possible bear-

ing on her guilt or innocence in tiling her 1947 tax return.

Therefore it was reversible error for the court below to

receive this evidence as to defendant Dorothy Mitchell.

WolcJier V. United States, (CA 9, 1952) 200 F. 2d 493, 497.

The same conclusion must be reached as to the defend-

ant Dr. Mitchell. To a limited extent, it is true, evidence

of prior evasions of tax may be admitted ''to show his

(the defendant's) intent to act wilfully, his intention, and

his state of mind." Himmelfarh v. United States, (CA 9,

1949) 175 F. 2d 924, 941, cert. den. 338 U.S. 860.^^ How-

ever, such evidence must be used with extreme caution.

1939, 1940 and 1941, then, those were all years of successful tax
evasion, is that correct?" After receiving a negative response, the
prosecution was allowed to impeach this witness, on a clearly col-

lateral point, by introducing into evidence as U.S. Exhibit 52 his

summary of the Doctor's increase in net worth from 1938 to 1946.

(R. 1202-1222.)

This evidence was brought out a fourth time by the prosecutor,

over objection, in his cross-examination of Dr. Mitchell. On this

occasion, the years 1934-1937 were added to the prosecutor's list.

(R. 1666-1677.)

52In this case Himmelfarb and another had been indicted for

tax evasion for 1942, 1943 and 1944. Prior to the trial, the counts

for 1942 and 1943 were dismissed as to the other defendant. Both
defendants were found guilty for 1944, but Himmelfarb was
acquitted for 1942 and 1943. Thereupon Himmelfarb sought a re-

versal, claiming that the trial court had erroneously received evi-

dence of his actions in 1942 and 1943. This court, in sustaining

the convictions, then laid down the rule above quoted.
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Its misuse is manifest. In Boyer v. United States, (CA

D.C., 1942) 132 F. 2d 12, 13,^^ j^^g^ Edgerton stated some

of these dangers:

*'No doubt the alleged fact that a man committed

a crime on another occasion tends to show a disposi-

tion to commit similar crimes. But when the prior

crime has no other relevance than that, it is inad-

missible. Its tendency to create hostility, surprise,

and confusion of issues is thought to outweigh its

probative value." (Emphasis ours.)

Similarly, see Boyd v. United States,^^ (1892) 142 U.S. 450,

458; Lovely v. United States,^^ (CA 4, 1948) 169 F. 2d 386,

389, cert. den. 338 U.S. 834; Sang Soon Sur v. United

States, (CA 9, 1925) 8 F. 2d 118, 119; Smith v. United

States, (CA 9, 1926) 10 P. 2d 787; 2 Wigmore on Evidence

(3rd Ed., 1940) §305; Stone, ''The Kule of Exclusion of

Similar Fact Evidence: America," 51 Harv. L. Rev. 988,

1007. Is this a case in which the probative value of the

admitted evidence outweighed its prejudicial effect? Mani-

festly no. The evidence concerned deficiencies in the Doc-

tor's income tax for 1938-1941, seven to ten years prior to

the date of the act for which he was being tried, March 15,

53Cited by this Court with approval in Wolcher v. United

States, 200 F. 2d at 498.
54' 'Proof of them (the prior crimes) only tended to prejudice

the defendants with the jurors, to draw their minds away from

the real issue, and to produce the impression that they were

wretches whose lives were of no value to the community * * *.

"

55' 'If such evidence were allowed, not only would the time of

the courts be wasted in the trial of collateral issues, but persons

accused of crime would be greatly prejudiced before Junes and

would be otherwise embarrassed in presenting their defences on the

issues really on trial."
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1948.^^ What bearing, then, could these acts have on the

Doctor's intent and state of mind in March, 1948? To be

admissible as evidence, these prior acts must be ''so con-

nected in point of time and of circumstance as to throw

light upon the intent." Boyer v. United States, supra, 200

F. 2d at 13. In the Boyer case, the trial court was reversed

for entertaining evidence offered by the prosecution of a

prior fraud perpetrated by the defendant just two years

previously. Although the trial court had finally ordered this

evidence stricken, it was reversed by the Court of Appeals

on this ground alone. The fact that the jury had had

knowledge of the evidence sufficiently prejudiced them to

entitle the defendant to a new trial. Because of the almost

certain prejudicial effect of evidence of prior criminal

acts, its use by the prosecution must be circumscribed to

the strictest requirements of relevancy. Wolcher v. United

States, supra.^^ Where these bounds are overstepped, as

in the present case, the conviction must be set aside.

Boyer v. United States, supra; Wolcher v. United States,

supra.

^^Furthermore, these years, 1938-1941, were from twelve to fif-

teen years prior to the year, 1953, in which the prosecutor and
the court insisted they be tried.

s^A decision of this Court reversing a conviction for income tax

fraud on the ground, inter alia, that the trial court had erred in

receiving evidence that the defendant's partnership tax return

was fraudulent. The defendant was being tried on his individual

income tax return filed for the same year.
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IX. THE COURT ERRED IN EXCLUDING DEFENDANTS' OFFER
TO SHOW THEIR INNOCENCE ON A THEORY SELECTED BY
THE PROSECUTION TO SHOW THEIR GUILT.

In its opening statement and with frequency thereafter,

the prosecution referred to certain damaging circum-

stantial evidence concerning the defendants' bank deposits

of cash. (E. 74-75, 119-120, 124-125, 1926-1927, U.S. Ex-

hibit 33.) Briefly, this evidence can be summarized as

follows: In 1946, the defendants received in cash some

$50,000; in 1948, ''there was roughly around $50,000"

received in currency. ''But in 1947, which is the year

with which we are concerned here, instead of some $50,000

in currency coming into the office, being reported on the

office books and being deposited in the bank account, there

was only some $25,000." (R. 74-75.) This discrepancy in

the defendants ' report of their cash receipts assumed addi-

tional importance in the jury's eyes when it was pointed

out to them that this was the factor which initiated the

thorough audit of investigation of the defendants. (R. 75,

131.)

In order to rebut the inference which seemed logically

to flow from these facts, namely, that the defendants had

concealed their cash receipts for 1947 by about $26,000,

defendants sought to introduce into evidence a record of

their cash receipts for the years 1949 and 1950. The

evidence was offered for the purpose of negativing the

circumstantial pattern created by the prosecution's earlier

use of the years 1946 and 1948; despite its relevancy, the

court excluded the evidence (R. 1144-1146, 1149-1151, 1156-

1160, 1319).
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In so ruling, the court committed reversible error. The

prosecution, by its sponsorship of the record of cash de-

posits in 1946 and in 1948 had ''opened up" the question.

By introducing this circumstantial evidence, the prosecu-

tion asked the jury to infer guilt for 1947. How then can

the prosecution and the court below deny to defendants

the right to explore and to vitiate, if possible, the chain

of circumstances developed by the prosecution? If the

government insists cash deposits in 1946 and 1948 are

relevant to 1947, the defendants have an unquestionable

right to show cash deposits in 1949 and in 1950. Once

having offered its chain of inferences to the jury, the

prosecution must be held to permit the defence to negative

any part of it: its major premise, its minor premise and

its conclusion. To state this problem formally, we have the

following syllogism:

Major Premise: The defendants' yearly cash receipts,

if fully reported, total 50 per cent of their check receipts.^^

Minor Premise: In 1947, the defendants' cash receipts

were but 25 per cent of their check receipts.

Conclusion: Therefore, the defendants concealed more

than one-half of their cash receipts for 1947.

By its ruling, the court prohibited the defendants from

rebutting the prosecution's major premise by showing that

it was not true for 1949 or 1950. The government had

selected only two years for its demonstration to the jury.

580n U.S. Exhibit 33, this syllogism was simplified for the jury
by the prosecution to: "If fully reported, the defendants' yearly
cash receipts total $50,000. In 1947, the defendants only reported
$24,000 in cash receipts. Ergo, the defendants concealed $26,000.

"

The size, coloring and simplicity of this exhibit indicate that the
jury could not have failed to grasp the prosecution's conclusion.
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The third year, 1947, showed either that its major premise

was wrong or that, granting the major premise, income

for 1947 had been understated. Shaky as the prosecution's

major premise was, reflecting only a two to one ratio in

experience, that premise would have been demolished by

the addition of two other years consistent with 1947,^®

rather than with 1946 and 1948. Then an empirical testing

of the situation would have shown a three to two proba-

bility that the defendants were innocent. In short, with

the fall of its major premise, the government's conclusion,

which bore on the defendants' guilt or innocence, would

also fall.

Clearly, then, the evidence offered by the defence was

relevant; it aifected the validity of the prosecution's

'^ starting point" in its chain of inferences; consequently,

the court below should have admitted it. Johnson v.

United States, (1943) 318 U.S. 189, 195-196 ;«« Gendleman

V. United States, (CA 9, 1951) 191 F. 2d 993, 996-997, cert,

den. 342 U.S. 909 ;«i Emich v. United States, (CA 6, 1924)

298 F. 5, 9, cert. den. 266 U.S. 608 ;«2 1 Wigmore on Evi-

dence (3rd Ed., 1940), §§34, 35.

59The defence's proffer made in the absence of the jury indi-

cates that they were: in 1947, cash received was 24 per cent of

total receipts; in 1949, 25 per cent; and in 1950, 26.1 per cent

(R. 1158-1159).
eoThe Supreme Court permitted the prosecution, in an income

tax fraud case, to develop the defendant's income for 1938, al-

though he was indicted for 1935-1937.

61A net worth case, built upon circumstantial evidence, in which

this Court noted that the defendant ''was entitled to attack these

conclusions (as to the increase in net worth) on cross-examination

or with other evidence, or with his own computations * * *.''

62A case in which the trial court's action in receiving evidence

of a return for 1920, filed in 1922, was approved, although the

year of evasion was 1921.
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To refuse defendants an opportunity to rebut the evi-

dence was reversible error. Thus, in Singer v. United

States, (CA 3, 1932) 58 F. 2d 74, 77, the trial court was

reversed for a one-way ruling on certain circumstantial

evidence favorable to the government. Its witness, to

support its charge of income tax fraud, testified that the

defendant's gross bank deposits totalled $403,838.90 for

the year. In order to negate the government's inference

that these deposits constituted income, the defendant

offered to show that he had deposited several accommoda-

tion checks in his accounts, which did not represent in-

come to him. This evidence was excluded, a ruling for

which the trial court was reversed.

Similarly in Erhardt v. United States, (CA 7, 1920) 268

F. 326, among its other errors, the trial court was reversed

for refusing to allow the defendant to rebut the govern-

ment on a circumstantial point. In prosecuting the defend-

ant for espionage, the government introduced evidence

that the defendant had proudly displayed in his kitchen a

picture of the Kaiser. The defendant offered to show the

circumstances under which he got, retained and displayed

this picture, but his offer was excluded. In reversing,

the Circuit Court of Appeals noted that assuming the

picture testified to was admissible to prove the charge

against the defendant, it was then error to exclude the de-

fendant's evidence which bore directly upon the '^matters

then under inquiry."

And in Chitwood v. United States, (CA 8, 1907) 153 F.

551, 552, the same rule was expressed as to circumstantial

evidence offered by the defendant who "had an undoubted
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right to buttress his own testimony by any and all circum-

stances and facts fairly tending to support it." Solely

for denying him this right, the trial court was reversed.^^

Consequently, the judgments of conviction entered below

should be reversed because of the erroneous refusal of the

court to receive defendants' evidence offered by them to

show their innocence and to rebut the government's evi-

dence of their guilt.

CONCLUSION.

The judgments of conviction entered below should be

reversed.

Dated, San Francisco, California,

December 21, 1953.

Respectfully submitted,

Valentine Brookes,

ARiTHXJR H. KJENT,

Paul E. Anderson,

Attorneys for Appellants.

63And see Twatchan v. Connelly, (CA 6, 1939) 106 F. 2d 501,

506, a civil case in which the court expressed the rule that the

opposing party has a right to rebut even corollary facts intro-

duced by the other "if otherwise he woiild be prejudiced."

(Appendix Follows.)

I
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Appendix

Internal Revenue Code, Section 145.

(a) Failure to file returns, submit information, or 'pay

estimated tax or tax.—Any person required under this

chapter to pay any estimated tax or tax, or required by

law or regulations made under authority thereof to make

a return or declaration, keep any records, or supply any

information, for the purposes of the computation, assess-

ment, or collection of any estimated tax or tax imposed

by this chapter, who willfully fails to pay such estimated

tax or tax, make such return or declaration, keep such

records, or supply such information, at the time or times

required by law or regulations, shall, in addition to other

penalties provided by law, be guilty of a misdemeanor

and, upon conviction thereof, be fined not more than

$10,000, or imprisoned for not more than one year, or

both, together with the costs of prosecution.

(b) Failure to collect and pay over tax, or attempt to

defeat or evade tax.—Any person required under this

chapter to collect, account for, and pay over any tax im-

posed by this chapter, who willfully fails to collect or

truthfully account for and pay over such tax, and any

person who willfully attempts in any manner to evade or

defeat any tax imposed by this chapter or the payment

thereof, shall, in addition to other penalties provided by

law, be guilty of a felony and, upon conviction thereof,

be fined not more than $10,000, or imprisoned for not more

than five years, or both, together with the costs of prose-

cution.
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Examination of Juror Ahram H. Hershler.

The examination by the court and answers by the pro-

spective juror included the following (R. 58) :

"Q. Do you feel that if you were selected to serve

here you could do so, independently exercising your

own good judgment and consult with your fellow

jurors when the time comes for your deliberations

and arrive at a verdict that in your judgment would

be a proper one to all sides?

''A. I think so. There is one qualification. I read

the reports of the first trial in the newspapers. I read

them practically every day. So I am a little more

familiar with this case than

—

''Q. Pardon me. Did the reading of those news-

paper accounts cause you to form an opinion as to

the guilt or innocence of these defendants'?

"A. Well, I suppose I had an opinion as I read

them, yes.

"Q. "Well, is that opinion one which you enter-

tain now? I mean, do you have a present opinion as

to the guilt or innocence of these people?

^'A. Well, I would say presently I don't have any

opinion. I don't suppose. I don't know unconsciously

whether I may have or not. I don't know.

"Q. But, in other words, you are going to listen

to the evidence, if you are selected here, and make up

your mind when all the evidence is in and you have

heard the arguments of counsel and the instructions

of the Court; is that correct?

"A. Correct.

''The Court: All right."

Defence counsel then stated that he would like to ask

the juror "if he would be willing to have him try his own

case if he were in Dr. Mitchell's position" (R. 59). The

following then occurred (R. 59)

:
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''The Court: Yes, I will ask that question.

*'Q. If you, Mr. Hershler, found yourself in the

unfortunate position now occupied by Dr. Mitchell

and his wife, would you be willing to have your case

determined and passed upon by a jury composed of

12 people whose frame of mind is the same as that of

yours at the present time!

"A. Do you say 'willing' or 'prefer'? Would
there be any difference in your question?

"Q. No, I don't think so. The choice of words is

not important. "Would you be willing—I will put it in

that way—to have your case tried by 12 people in

your frame of mind?

"A, I would be willing, but I wouldn't prefer it.

"Mr. Dana: Would the Court ask if he would

prefer not to have?

"The Court: Would you prefer not to?

"A. I would prefer not to. I would prefer to have

it tried by the judge.

"The Court: All right."

Defendant's objections to:

Instruction No. 16.

This quotation is confusing and is a distortion of a

quotation in the Paschen case (which had previously been

cited)

.

The net effect of this instruction is that a man must

look and if he negligently fails to discover—he is conclu-

sively presumed to have the knowledge, since the duty to

look exists.

The Paschen case distinctly states that no knowledge or

intent is presumed or imputed. The court said (page

499):
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''We do not by this recognize imputed or pre-

sumed knowledge or intent. We merely hold that a

jury was entitled to infer knowledge on the part of

the defendants."

Instruction No. 27.

This instruction is a quotation from the Paschen case

which quotation was in turn taken from the Cooper case

(9 F. 2d 216). It omits the clarification noted in Instruc-

tion No. 16 above. In the same paragraph from which

this quotation was taken, the court felt it essential that a

statement be made that no knowledge or intent is im-

puted or presumed.

The net effect of the instruction as given here is that

the defendant had a duty to keep books, he is conclusively

presumed to have knowledge of the contents of those

books—regardless of the true state of affairs.

There should be inserted in this instruction, as well as

in instructions No. 16 and No. 50, the following language

:

''This does not mean that knowledge concerning

errors in the books or knowledge of errors, if any, in

the tax returns, is presumed or imputed to the de-

fendants; nor does it mean that any intent or wilful-

ness is imputed or presumed to the defendants."

Paschen v. U.S., 70 F. 2d 491, 499; Cooper v. U.S., 9

F. 2d 216, 222.

On motion for new trial

:

"Mr. Dana: * * *

"If the Court please, that being the case, I can't see

how we can invite the speculation of the jury to that

effect. It seems to me like when that instruction is given,

together with the instruction in which it is outlined that

they may consider the case of the other reports for the



purpose of determining a frame of mind or design, that

the defendant, by the combination of those instructions,

it (is) put in the position where he is literally tried again

for the same offenses." (E. 1979.)

Federal Rules of Criminal Procedure

Rule 16. Discovery and Inspection

Upon motion of a defendant at any time after the filing

of the indictment or information, the court may order

the attorney for the government to permit the defendant

to inspect and copy or photograph designated books,

papers, documents or tangible objects, obtained from or

belonging to the defendant or obtained from others by

seizure or by process, upon a showing that the items

sought may be material to the preparation of his defense

and that the request is reasonable. The order shall specify

the time, place and manner of making the inspection and

of taking the copies or photographs and may prescribe

such terms and conditions as are just.

Rule 17(c). For Production of Documentary Evidence

and of Objects. A subpoena may also command the person

to whom it is directed to produce the books, papers, docu-

ments or other objects designated therein. The court on

motion made promptly may quash or modify the subpoena

if compliance would be unreasonable or oppressive. The

court may direct that books, papers, documents or objects

designated in the subpoena be produced before the court

at a time prior to the trial or prior to the time when

they are to be offered in evidence and may upon their

production permit the books, papers, documents or objects

or portions thereof to be inspected by the parties and

their attorneys.
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No. 13,884

IN THE

United States Court of Appeals

For the Ninth Circuit

Vaughn H. Mitchell and

Dorothy Mitchell,
Appellants,

vs.

United States of America,

Appellee.

BRIEF FOR APPELLEE.

Appellants, husband and wife, were convicted on five

counts relating to income tax evasion for the year 1947,

whereby in round figures $26,000 of taxable income

was concealed and $18,000 of tax was evaded. The first

four counts charged income tax evasion against hus-

band and wife for their own and their spouse's re-

turns. The fifth count charged a conspiracy among

husband and wife and Dr. Mitchell's office bookkeeper,

Iris M. Cowart, a coconspirator but not a defend-

ant, to evad(^ the Mitchells' income tax(^s for the year

1947. The trial lasted one month. The printed record

(without exhibits) is over 2000 pages.



I.

STATEMENT OF FACTS.

A. Standard to be used.

On appeal this Court must consider the evidence in

the light most favorable to the government. Schino

and Hartmann v. United States, F. (2d) (9th

Cir. #13,375, 1953); Glasser v. United States, 315

U. S. 60, 80.

The record discloses a fully-perfected, elaborate

scheme of tax fraud for the year 1947 deliberately un-

dertaken by the Mitchells.

B. The tax evasion scheme.

The scheme involved the secreting of currency from

the cash receipts of Dr. Mitchell's medical practice

during the year 1947. This was accomplished by the

use of two sets of cash receipt books in Dr. Mitchell's

office and the switching of the cash receipt books daily

(271, 419-420). The currency recorded in the open set

of cash receipt books (ex. 11, ex. 12, ex. 53) was de-

posited in the bank in accordance with Dr. Mitchell's

standard practice prior to 1947 (257-258, 272) and re-

ported on the income tax returns (ex. 1, ex. 2, ex. 10,

125-131). The currency recorded in the hidden set of

cash receipt books was kept in sealed envelopes in the

office safe and secretly removed from the office from

time to time by Mrs. Mitchell (272). Mrs. Cowart

handled the daily switching of the cash receipt books

(421), segregated the currency and the cash, and bal-

anced each set of books daily (271), deposited the cur-



rency from the open set of cash receipt books in the

bank (272), and delivered the other currency to Mrs.

Mitchell (272).

The use of two sets of cash receipt books and the

daily switching of the books was kept secret from all

other employees in the office (423). None of them was

told about the two sets of books except one employee,

Mrs. Jean Peirson, who discovered it by accident

(418, 284) and was then advised not to tell any other

employee (423).

Sometime in January, 1948, the hidden set of cash

receipt books was removed from the doctor's office

and delivered to the Mitchells' apartment by Mrs.

Cowart (279-281). This set of books was subsequently

burned by Mrs. Mitchell in February, 1949, when she

first heard of her husband's indictment for income tax

evasion during the years 1942 to 1946 (1472, 523).

In August, 1949, the government discovered the use

of the hidden set of cash receipt books during 1947

(131, 524). Internal Revenue agents then undertook

to reconstruct Dr. Mitchell's true professional income

(524) ; after approximately four months' work they

prepared a tabulation of some 2,000 separate pay-

ments from some 1,000 different patients, totaling in

excess of $26,000 of cash income which had been con-

cealed by the Mitchells (534-538). This ta))ulation of

44 pages appears in evidence as Exhibit 28. Through-

out the trial not a single item in it was shown to be

erroneous.



Appellants admitted the use of two sets of cash

receipt books (1518, 1464), admitted the daily switch-

ing of books (1464), admitted the secrecy of the op-

eration (1467), admitted the removal of currency in

sealed envelopes from the office (1468, 1479), ad-

mitted the failure to deposit it in the bank (1507, 1522,

1523), admitted the removal of the hidden set of cash

receipt books from the office (1523, 1472), admitted

the failure to report income shown in these cash re-

ceipt books on their tax returns (ex. 32), and admitted

the burning of the cash receipt books by Mrs. Mitchell

(1529-1530, 1472).

The defense of Dr. Mitchell was that he knew noth-

ing about the scheme, that it was one devised by his

wife to obtain money from him without his knowledge

in view of pending matrimonial troubles (1604-1607,

1633-1635).

Mrs. Mitchell admitted knowing all about the

scheme, but her defense was that the tax evasion mo-

tive played no part in her conduct (1465, 1505) and,

in any event, she thought this money would be re-

ported on the income tax returns (1515-1516).

At the trial the testimony of Mrs. Cowart estab-

lished Dr. Mitchell's participation in every important

phase of the scheme—its initiation (266-270), sus-

pension during Mrs. Cowart 's vacation (820-821), ter-

mination at the end of the year (278-279), and deliv-

ery of the hidden set of cash receipt books to Mrs.

Mitchell (280, 847).



The testimony of the office receptionist, Mrs. Peirson,

provided direct proof that the scheme had been de-

vised to evade income taxes. She had been told by

Mrs. Cowart in 1947 that the scheme was Dr. Mitch-

ell's idea (420), that the purpose of the scheme was to

keep money out of the bank so that Internal Reve-

nue agents could not trace it for income tax pur-

poses (419-420, 460), that Dr. Mitchell had devised

this scheme in order to outsmart the Government (420,

460), that Dr. Mitchell wanted to put so much money

in the bank and withhold so much for himself (420,

467-468).

At the trial the defense undertook to show that Dr.

Mitchell had filed amended returns for 1942 to 1946,

had overpaid his taxes for those years (see ex. B),

and that accordingly he had on deposit with the

Bureau of Internal Revenue more than sufficient

moneys to pay his admitted 1947 income tax de-

ficiencies (249-252, 314, 1309). The evidence showed

that in years prior to 1947, that is to say 1938 to

1946, Dr. Mitchell either filed no tax return or re-

ported only a small fraction of his true income (262-

264, 386-390), but that in these prior years he did not

keep two sets of cash receipt books nor did he under-

take to conceal his gross receipts by failing to de])osit

them in his various bank accounts (257-258). In July,

1949, Dr. Mitchell had been tried and acquitted for

income tax evasion for the years 1942 to 1946 (147).

Dr. Mitchell's tax practices first came to light on

November 5, 1946, when Internal Revenue Agent



Green in the course of a routine audit examined Dr.

Mitchell's records and discovered a large deficiency

in reported income for the years 1942 to 1945 (259-

260). Agent Green talked to Dr. Mitchell that same

day and informed him that by totalling his bank de-

posits he had been able to discover this large amount

of unreported income (261). Agent Green additionally

told Dr. Mitchell that if all his receipts were deposited

in the bank and all his expenses paid by check, his

true income could be readily calculated (261-262).

Within 30 to 60 days of this conversation the present

scheme, designed to prevent part of the currency re-

ceipts from ever passing through the bank accounts,

was put into operation and continued throughout

1947 (ex. 6, 124).

The evidence, construed most favorably to the ver-

dict of the jury—as is required in this review

—

clearly discloses that the 1947 scheme was put into

operation for the specific purpose of outsmarting the

Government and forestalling future analyses similar

to that made by Agent Green during 1946 (420, 817-

818).

At the end of 1947 appellants employed a certified

public accountant, Joseph Lukes, to prepare their in-

come tax returns for 1947 (1062). Mr. Lukes was not

told about the two sets of cash receipt books (1171),

was not told about the daily switching of cash receipt

books, and was not told about the secret removal of

currency from the office (1249). On the contrary Mr.

Lukes was told that all currency was deposited in the



bank (1245). Accordingly, Mr. Lukes did not dis-

cover the fraud (1249) and prepared income tax re-

turns for the Mitchells which failed to report any of

the currency which had been secretly removed from

the office (1251).

While the fact of secret removal of currency from

the office was admitted by appellants, the amount was

disputed. The Mitchells claimed it was $8,770, and

produced that amount of currency in court (ex. 32).

Mrs. Cowart said it was $15,000 (274). Appellants'

expert accountant. Otto Sonnenberg, of Forbes and

Company, gave his first reconstruction of unreported

income at $26,000 (1369, 1356) and his later best esti-

mate at $18,000 (1435). The reconstruction prepared

by government agents of specific items of unreported

income by date, name of patient, and amount of pay-

ment showed a total of $26,242.75 and remained un-

controverted (ex. 28). Each of these figures is, of

course, a substantial amount.

C. Issues in this cause.

A reading of the record indicates that the cause was

primarily one of credibility of witnesses. The jury

chose to believe Mrs. Cowart and Mrs. Peirson and to

disbelieve appellants. Evidence of guilt was strong.

In view of the proof of a deliberate, calculated scheme

of tax evasion, the sufficiency of the evidence in sup-

port of the verdict is not attacked. Instead appellants

seek reversal on the instructions given and on various

evidentiary and procedural grounds.



II.

THE COURT PROPERLY INSTRUCTED THE JURY AS TO
THE ISSUES IN THE CAUSE.

A. Duty to consider instructions as a whole.

In considering instructions given a jury, this court

must examine the instructions primarily to see if the

jury properly understood the issues before it. Phrases

in a charge cannot be picked out like raisins from a

cake and examined by themselves apart from the re-

mainder of the charge and apart from the real issues

before the jury. The instructions must be read as a

whole and in the light of the case as a whole. Boyd v.

United States, 271 U.S. 104.

Was there or was there not a tax evasion scheme to

defraud the government? That was the great issue

here. The instructions clearly and comprehensively

pointed this out to the jury.

B. A reading- of the instructions leaves no doubt that appellants

were on trial for criminal acts and not for neglig-ence.

The instructions given were standard instructions

similar to those approved by this Court on several oc-

casions, Remmer v. United States, 205 F. (2d) 277,

290; Barcott v. United States, 169 F. (2d) 929, 932.

Nevertheless appellants contend that the jury was left

with the impression that appellants, merely if negli-

gent in handling their financial affairs, could be found

guilty of the crime of tax evasion. Appellants argue

the impact of the instructions was to advise the jury

that these appellants could be convicted of tax evasion

by reason of negligence alone.



This issue can only be resolved by reading the in-

structions. Such a reading shows that again and again

the court charged the jury that the issue before it was

whether or not there had been a wilful attempt to

evade taxes. The government was required to prove

that appellants ''wilfully attempted to evade and de-

feat" their taxes (1939). Attempt contemplates

''knowledge and understanding' ' (1940), "purposely

failing to report all the income which they knetv they

had", ^'which they knew it was their duty" to report

(1940). The court referred to "schemes", "subter-

fuges", "devices", and "wilful attempts" to escape

the tax (1940). ''The attempt must be tvilful" (1941),

that is to say "consciously", "knowingly", "intention-

ally", "intentionally done", ''with the intent that the

government should be defrauded" (1941). The result

must be that the government was "cheated" or "de-

frauded" (1941). The court referred to intent as a

state of mind (1941) and used the following language:

'^intended to conceal" (1942), "not acting in good

faith" (1942), ^^ purpose of evading his tax liabil-

ities" (1942), "the criminal state of mind" (1942),

"tax evasion motive" (1942), ^Hntent to defraud"

(1943). The court referred to "knowledge of the

falsity of these returns" (1945), "responsibility of

at least good, faith and ordinary diligence" (1945),

filing of a fraudulent return with wilful intent to

defeat the tax (1946), ^^ criminal intent" (1951), "a

partnership in criminal purposes" (1949), "inten-

tional participation" (1952).
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The court quoted practically verbatim from the lead-

ing case of Spies v. United States, 317 U.S. 492, 499.

This instruction was as follows

:

'^On the question of intent to evade, and, just

by way of illustration and not by way of limi-

tation, there are certain matters which you should

consider pointing to intent so far as tax evasion

is concerned, if you find that they existed in this

case. These are general illustrations: keeping a

double set of hooks, making false entries in the

hooks, altering invoices or destruction of hooks,

destruction of records, concealment of assets, cov-

ering up sources of income, handling one's affairs

to avoid the making of the usual returns, and
any conduct the likelihood of which would he to

mislead or to conceal. And if the tax evasion mo-
tive plays any part in such conduct, the offense

may be made out, though the conduct I have men-
tioned might also serve some other purpose."

(1942-1943).

The Supreme Court in the Spies case had said

:

^'.
. . By way of illustration, and not by way of

limitation, we would think affirmative willful at-

tempt may be inferred from conduct such as keep-

ing a double set of books, making false entries or

alterations, or false invoices or documents, de-

struction of books or records, concealment of as-

sets or covering up sources of income, handling

of one's affairs to avoid making the records usual

in transactions of the kind, and any conduct, the

likely effect of which would be to mislead or to

conceal. If the tax-evasion motive plays any part

in such conduct the offense may be made out even
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though the conduct may also serve other purposes
such as concealment of other crime." (499).

Over and over again the court charged the jury on

the main question before it—was there a fraudulent

tax scheme here ? This was the great issue of fact for

the jury to determine—both in the tax evasion counts

and in the conspiracy count.

The government offered proof of the existence of a

deliberate tax evasion scheme in which four of the five

badges of fraud set forth by the Supreme Court in

the Spies case were present, that is to say the keep-

ing of two sets of books, the destruction of records,

concealment of assets, and the handling of affairs to

avoid making the usual record of bank deposits.

Appellants presented a sweeping defense that Dr.

Mitchell knew nothing whatever about the scheme and

that Mrs. Mitchell had no thought of tax evasion in

mind.

Accordingly, the primary issue before the jury was

clear cut. Had there been a deliberate tax evasion

scheme and conspiracy as charged? If so, appel-

lants were guilty. If not, they were innocent. This was

no case of carelessness, failure to keep records, mis-

interpretation of the law, mistaken though honest be-

liefs as to non-taxability of income, underreporting

due to ignorance of tax matters, or the like.

The defense of Dr. Mitchell denied all knowledge

of the pertinent facts. The testimony of important

witnesses identified him with each important phase of

the tax evasion scheme. The issue was thus squarely
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presented. If he were ignorant of what had happened

in his office, then, of course, he had no connection with

a tax fraud scheme. If, however, he had devised and

initiated the secret removal and conceahnent of cur-

rency from his o;ffice in order to outsmart the govern-

ment and to forestall government methods of recon-

structing income recently brought to his attention, then

he was guilty. No middle ground of negligence or of

misunderstanding of law or misapplication of law was

present. The instructions of the court made it per-

fectly clear that the jury must find the requisite crim-

inal intent, or the criminal state of mind, as the court

said (1942).

The same applies to Mrs. Mitchell. Either the jury

believed her story that she was acting in good faith

with no thought of tax evasion in mind but solely mo-

tivated by reason of matrimonial difficulties, past,

present and prospective, or it rejected her story and

found her an active partner in a tax evasion enter-

prise. The facts relating to Mrs. Mitchell were essen-

tially not in dispute. Significant on the aspect of in-

tent is the fact that Mrs. Mitchell burned the hidden

set of cash receipt books on first hearing of Dr. Mitch-

ell's indictment for income tax evasion in other years.

The court's instructions made it plain that tax eva-

sion required specific criminal intent, wilfulness, a

criminal state of mind, failure to act in good faith, in-

tent to conceal, purposefulness, Avilful attempts to

evade. The issue of appellants' guilt or innocence was
made clear to the jury. The jury chose to be-
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lieve Mrs. Cowart and Mrs. Peirson as to the intent

with which these various acts were done and to dis-

believe Dr. Mitchell and Mrs. Mitchell. The jury re-

turned its verdict accordingly.

In a tax evasion case the standard of wilful at-

tempt has been laid down with precision in Spies v.

United States, 317 U.S. 492, 499. This court, in Bar-

cott V. United States, 169 F. (2d) 929, 932, and in

Remmer v. United States, 205 F. (2d) 277, 290, has

approved instructions substantially similar to those

in the present case. See also Sullivan v. United States,

75 F. (2d) 622, 623.

The specific phraseology objected to in the instruc-

tions was taken from United States v. Banks (U.S.

D.C. Minn. 1952), #72,355 P-H Fed. 1953. The in-

structions there given were sustained on appeal by the

8th Circuit, 204 F. (2d) 666, 672, and certiorari was

denied by the Supreme Court, 74 S. Ct. 73, 98 Law
Ed. Adv. 58.

C. The court properly charged the jury that taxpayers are re-

quired to keep books and records suflficient to establish their

income.

Appellants except to the following instruction:

''Every person under the laws of the United

States, except wage earners and farmers, liable to

pay income tax, is required to keep such perma-

nent books of account and records as are suffi-

cient to establish the amount of his gross income,

and the deductions, credits and other matters re-

quired to be shown in any income tax return."

(1952).
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It is claimed that this instruction, although given in

the language of the statute and the Bureau's regula-

tions (I.R.C. 54 (a), Regulations 111, Sec. 29.54-1),

might suggest to the jury that appellants were on trial

for failure to keep suitable books and records, rather

than for evading income taxes through the device of a

fraudulent scheme.

The instruction given was relevant, because the

keeping or not keeping of suitable records was of di-

rect concern to the jury on the question of wilful at-

tempt to evade. Admittedly records had been de-

stroyed. Failure to keep the usual records may be a

basis of an inference of affirmative wilful attempt to

evade. Spies v. United States, 317 U.S. 492, 499 ; Rem-
mer v. United States, 205 F. (2d) 277, 288 (failure to

keep adequate books may be a basis for an inference

of wilful intent to evade) ; Himmelfarh v. United

States, 175 F. (2d) 924, 943, 947.

Accordingly, the instruction was proper.

D. Attack on instructions not excepted to at the time of the

chargfe.

Appellants attack portions of the instructions not

objected to at the time of the charge, and likewise

claim omissions from the charge, also not brought to

the attention of the court at the time of charging.

Rule 30 of Criminal Procedure reads in part

:

"... No party may assign as error any portion

of the charge or omission therefrom unless he ob-

jects thereto before the jury retires to consider its

verdict ..."
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Instructions excepted to or proposed for the first

time on a motion for a new trial need not be con-

sidered by this court. Ziegler v. United States, 174

F. (2d) 439, 448; Boyd v. United States, 271 U.S. 104,

108.

1. Duty to file an income tax return is personal.

An instruction now sought to be attacked reads as

follows

:

"The duty to file an income tax return is per-

sonal. It cannot be delegated to anyone. Bona
fide mistakes should not be treated as false and

fraudulent, of course. [2133] But no man who is

able to read and to write and who signs a tax re-

turn is able to escape the responsibility of at least

good faith and ordinary diligence as to the cor-

rectness of the statement which he signs, whether

prepared by him or prepared by somebody else."

(1945).

It is claimed that this instruction suggested a rule

of criminal guilt by respondeat superior. Sufficient an-

swer is found in the instruction given by the court that

guilt is personal:

'^You are instructed that in a criminal case,

such as this, a principal or employer is not crim-

inally liable merely because his agent or employee

may have engaged in conduct which the law de-

nounces. In order to render a person criminally

liable, it is essential that he had the requisite crim-

inal intent at the time the supposed criminal act

was [2139] committed. In other words, specific in-

tent cannot be imputed to a principal or employer
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through his agent or employee, without proof of

the principal's or employer's direct participation

in, or authorization of, the criminal act." (1950-

1951).

2. The result of any previous trial not to be considered by the jury at

this trial.

Another instruction now excepted to by appellants

reads

:

''You are instructed that the guilt or innocence

of Dr. Vaughn H. Mitchell on charges of tax eva-

sion for the years 1942 to 1946, inclusive, is not to

be considered by you in determining his guilt or

innocence on the charges which are now before

you, nor are you to consider for any purpose what-

soever the result of any previous trial." (1938-

1939).

Since no objection was made at the proper time,

under Rule 30 this portion of the charge is likewise

not a ground for error, nor is failure to give some

other charge which appellants might now advance.

It is now suggested that through this instruction Dr.

Mitchell was being retried for the years 1942 to 1946,

and extensive reference is made to the closing argu-

ments in the case (likewise not excepted to by ap-

pellants at the time of trial). We have here an

afterthought similar to that of the Monday morning

quarterback mentioned by this court in Schino & Hart-

mann v. United States, F. (2d) (9th Cir.

#13,375, 1953). A reading of the record discloses

that the jury could have had no doubt whatever as to

the fact of Dr. Mitchell's previous acquittal.
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Note that the court told the jury to disregard any

previous trial in reaching a verdict on the charges now
before it. It was thoroughly proper for the court to do

so. Test the instruction by putting the shoe on the

other foot. Suppose a previous conviction. The in-

struction is equally valid—this jury was not concerned

with the subject.

The results of previous trials must be contrasted

with facts and conduct in previous years. Previous

facts can never be disregarded, if relevant. The fact

of previous tax understatement, if relevant to any

issue in this case, is admissible evidence, as will be

more fully discussed later in this brief.

III.

NEWSPAPER READING AND SLIGHT OPINIONS THEREFROM
DO NOT DISQUALIFY A JUROR.

Appellants seek reversal of the verdict because of

refusal of the court to sustain a challenge for cause

directed to juror Hershler.

Mr. Hershler was a corporation executive; he did

not know the parties; he had no prejudices; he had

read newspaper reports of the case and may have

formed some slight opinion from reading; he would

listen to the evidence and the instructions of the court

and make up his mind when all the evidence was in;

he would be willing to be tried by a jury in his frame

of mind, but would prefer trial by the court. No

challenge for cause was made against him imtil the
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defense discovered it had exhausted its peremptory

challenges.

A subsequent challenge for cause was denied by the

court. However, the court instructed the jury to dis-

regard any newspaper reports or prior impressions

and to try the case wholly upon the evidence received

in the courtroom (63-64). And in final instructions

the court instructed the jury several times to reach

a verdict solely on the evidence admitted in court

(1934-1935, 1948, 1956, 1959). The examination of

Mr. Hershler, the court's ruling, and the court's ad-

monition to the jury are reprinted herein as an Ap-

pendix.

We have this situation. A highly intelligent juror

had read newspaper accounts connected with the case

;

had formed some slight opinion as to the result of

them; was fully capable of listening to the evidence

and following instructions of the court; would be

willing to have his case tried by a jury in his frame

of mind, but would prefer trial by the court.

Does this disqualify him on the ground of bias?

Appellants argue they are entitled to a jury free

from any impressions whatsoever and that it was

prejudicial error to refuse the challenge.

Such a contention is at variance with the law of

the past 150 years. The law does not disqualify

jurors who have impressions or opinions about a

case. Disqualification only results when those opinions

are fixed or are of such strength as to render difficult
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the weighing of evidence produced in court, or follow-

ing in good faith instructions of the court.

A moment's reflection will indicate why this is so.

In our society criminal matters of more than routine

interest are highly publicized in the press, which is

read daily by the populace from which jurors are

selected. Practically every prospective juror in a case

of any consequence has read about the case to a greater

or less extent. The purpose of reading is to educate

and inform, and each juror who has read anything

necessarily has formed some opinion, no matter how
slight, as to matters about which he has read. The

same, of course, is true of the judges of the trial

courts and the reviewing courts. The results of such

reading must produce some reaction—which can be

called an impression, opinion, hypothesis, feeling. It

is generalized second-hand knowledge of the facts of

the case.

Every honest literate juror in cases of general

public interest is bound to acquire these impressions

or opinions. These do not disqualify. To so hold

would be to remove the most intelligent and enlight-

ened citizens from jury service in all publicized

cases. It is only fixed opinions which disqualify.

These principles have been well understood from the

earliest days of the Republic. United States v. Burr,

Fed. Cas. 14692 (g). Reynolds v. United States, 98

U.S. 145. In the Reynolds case, members of the jury

panel had read newspaper reports of the trial, had

formed some opinions not based on evidence, but said
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that such opinions would not influence their verdict.

The court held them to be competent jurors

:

''All of the challenges by the accused were for

principal cause. It is good ground for such a

challenge that a juror has formed an opinion as

to the issue to be tried. The courts are not agreed

as to the knowledge upon which the opinion must

rest in order to render the juror incompetent,

or whether the opinion must be accompanied by
malice or ill-will; but all unite in holding that it

must be founded on some evidence, and be more
than a mere imi^ression. Some say it must be

positive (Gabbet, Criminal Law, 391) ; others,

that it must be decided and substantial (Armi-

stead's Case, 11 Leigh (Va.), 659; Wormley's
Case, 10 Gratt. (Va.) 658; Neely v. The People,

13 111. 685) ; others, fixed (State v. Benton, 2

Dev. & B. (N.C.) L. 196) ; and, still others, de-

liberate and settled (Staup v. Commonwealth,
74 Pa. St. 458; Curley v. Commonwealth, 84 id.

151). All concede, however, that, if hypothetical

only, the partiality is not so manifest as to neces-

sarily set the juror aside. Mr. Chief Justice

Marshall, in Burr's Trial (1 Burr's Trial, 416),

states the rule to be that 'light impressions, which
may fairly be presumed to yield to the testimony

that may be offered, which may leave the mind
open to a fair consideration of the testimony,

constitute no sufficient objection to a juror; but

that those strong and deep impressions which
close the mind against the testimony that may be

offered in opposition to them, which will combat
that testimony and resist its force, do constitute

a sufficient objection to him.' The theory of the
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law is that a juror who has formed an opinion

cannot be impartial. Every opinion which he
may entertain need not necessarily have that

effect. In these days of newspaper enterprise

and universal education, every case of public in-

terest is almost, as a matter of necessity, brought

to the attention of all the intelligent people in

the vicinity, and scarcely any one can be found
among those best fitted for jurors who has not

read or heard of it, and who has not some im-

pression or some opinion in respect to its merits.

It is clear, therefore, that upon the trial of the

issue of fact raised by a challenge for such cause

the court will practically be called upon to de-

termine whether the nature and strength of the

opinion formed are such as in law necessarily

to raise the presumption of partiality. The ques-

tion thus presented is one of mixed law and fact,

and to be tried, as far as the facts are concerned,

like any other issue of that character, upon the

evidence. The finding of the trial court upon that

issue ought not to be set aside by a reviewing

court, unless the error is manifest. No less strin-

gent rules should be applied by the reviewing

court in such a case than those which govern in

the consideration of motions for new trial because

the verdict is against the evidence. It must be

made clearly to appear that upon the evidence the

court ought to have foimd the juror had formed

such an opinion that he could not in law be

deemed impartial. The case must be one in which

it is manifest the law left nothing to the 'con-

science or discretion' of the court." (155, 156)
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Note the language of a disqualifying opinion: posi-

tive, decided, substantial, fixed, deliberate, settled,

strong or deep impressions which close the mind

against opposite testimony. The Supreme Court fur-

ther noted that in matters of jury qualifications the

trial court should not be reversed except in a clear

case, because the trial court has the opportunity to

observe the reaction of the juror and his honesty in

articulating his sentiments.

The Supreme Court has consistently followed the

ruling of the Reynolds case. Hopt v. Utah, 120 U.S.

430, 432, 434; Thiede v. Utah Territory, 159 U.S. 510,

516; Spies v. Illinois, 123 U.S. 131, 167-180; Holt v.

United States, 218 U.S. 245, 248. In the Holt case the

court held that imx)ressions derived from newspaper

reading do not disqualify a juror from serving, Mr.

Justice Holmes stating:

''Next it is said that there was error in not

sustaining a challenge for cause to a juryman;
with the result that the prisoner's peremptory

challenges were diminished by one. On his exami-

nation it appeared that this juryman had not

talked with anyone who purported to know about

the case of his own knowledge, but that he had
taken the newsj^aper statements for facts; that

he had no opinion other than that derived from
the papers, and that evidence would change it

very easily, although it would take some evidence

to remove it. He stated that if the evidence failed

to prove the facts alleged in the newspapers he
would decide according to the evidence or lack of

evidence at the trial, and that he thought he could
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try the case solely upon the evidence fairly and
impartially. The finding of the trial court upon
the strength of the juryman's opinions and his

partiality or impartiality ought not to be set aside

by a reviewing court unless the error is manifest,

which it is far from being in this case. See
Reynolds v. United States, 98 U.S. 145. Hopt v.

Utah, 120 U.S. 430. Spies v. Illinois, 123 U.S.

131 . .
."

See also United States v. Dennis, 183 F. (2d) 201,

228; affirmed 341 U.S. 494.

The rule then is that opinions founded on rumors

or newspaper reports do not disqualify a juror if it

appears to the court that the juror can, notwithstand-

ing such an opinion, act impartially. This rule has

been applied many times in this Circuit. Green v.

United States, 19 F. (2d) 850, 855; affirmed 277 U.S.

438; Dimmick v. United States, 121 Fed. 638, 642;

Dolan V. United States, 116 Fed. 578, 582 ; Merritt v.

United States, 264 Fed. 870, 876. See also California

Penal Code §1076. To be contrasted are cases where

jurors have personal knowledge of the facts or have

acquired fixed opinions and expressed doubt as to

whether or not they could lay their opinions to one

side. Rosencranz v. United States, 155 Fed. 38, 46.

The facts of this case as they relate to juror

Hershler show an intelligent man of affairs honestly

informing the court that he reads the papers ; that he

has formed some opinion as the result of such reading

;

that the opinion would not prevent him from passing
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on the evidence and following the instructions of the

court. Such a juror is fully qualified. If a defendant

prefers other jurors he has his peremptory challenges,

which by reason of the greater number given him

gives him greater control than the government over

the composition of the jury.

The test is not one of deriving opinions and impres-

sions. It is one of fixed opinions which will resist

change. None such were present in this case.

IV.

MRS. COWART WAS FULLY EXAMINED BY THE DEFENSE. THE
COURT PROPERLY LIMITED THE USE OF LEADING QUES-
TIONS ADDRESSED TO THIS WITNESS.

Complaint is made that appellants were not per-

mitted to cross-examine Mrs. Iris Cowart.

The record discloses that Mrs. Cowart was cross-

examined by the defense at length for the better part

of two days (287-298, 746-814, 823-868). A reading of

her testimony indicates she was questioned exhaus-

tively by the defense on all material and relevant

matters.

What the court did was to limit appellants' use

of leading questions addressed to this witness.

We are thus dealing solely with a matter of form.

Leading questions are, of course, questions put by

the examiner which suggest the desired answers to the

witness. The danger of their use is that words are
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put into the mouth of the witness, and the testimony

becomes that of the interrogator rather than that of

the witness. Under such circumstances distortion may
result. Fundamentally, the law is a search for the

truth, and all legal principles flow from this source.

Accordingly, whenever leading questions to a friendly

witness are likely to distort the testimonial picture

of the true facts, a court may limit or forbid their

use. While leading questions are normally objection-

able on direct examination and normally permissible

on cross-examination, this rule is a rule of trial pro-

cedure and subject to change in the light of a wit-

ness's relationship and attitude to the cause and the

parties.

No rigid rules can be formulated. As stated by

Professor Wigmore, the matter must rest largely in

the hands of the trial court. Wigmore on Evidence,

§770. Whenever a witness is shown to be biased in

favor of the cross-examiner, the court may exercise its

discretion in refusing to permit leading questions to

be put to this friendly witness. Wigmore on Evidence,

§773, §915: "... when an opponent's witness proves

to be in fact biased in favor of the cross-examiner,

the danger of leading questions arises and they may

be forbidden." Jones on Evidence, §2336: "The trial

court may, however, restrict the use of leading ques-

tions where the witness shows bias in favor of the

cross-examiner." UnderMlVs Criminal Evidence, §389,

pages 752-753, 757 ; Best on Evidence, §642, pages 593.

601; American Law Institute, Model Code of Evi-
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dence, Edmund M. Morgan, Reporter, Rule 105(g),

pages 108-110.

In this case the facts were ample to justify the

prohibition against leading questions. Mrs. Cowart

was a former employee of Dr. Mitchell (265). At Dr.

Mitchell's request she had refused to give any state-

ment to the government (425, 284, 764, 505). She had

continued her refusal for a year until she had been

advised her own prosecution was being considered

(806-809). She had been unable to remember im-

portant parts of her testimony on direct examina-

tion without considerable refreshing (268, 274, 278,

280). Her husband had recently been operated on

by Dr. Mitchell and had died between the first and

second parts of her cross-examination (762, 827-

828). The cross-examination of Mrs. Cowart dis-

closes good reason for the limitation of leading ques-

tions. She gave an affirmative response to a ques-

tion suggesting that she had delivered cash receipt

books to Mrs. Mitchell at the end of February,

whereas her true testimony placed the date at the

end of January (770-771, 281), and gave an affirma-

tive answer to a suggestion that she had been 15

months pregnant (798).

Objections to leading questions merely go to the

form of the questioning. No injury can result in the

quest for the truth. The question can always be re-

framed and asked again in unobjectionable form, as

happened here (797, 766, 785, 813).
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As the courts have stated many times, control of

cross-examination is within the sound discretion of

the trial court. Remmer v. United States, 205 F. (2d)

277, 290; Glasser v. United States, 315 U.S. 60, 83;

Thiede v. Utah Territory, 159 U.S. 510, 519. In St.

Clair V. United States, 154 U.S. 134, 150, a case in-

volving the converse of the situation here, that is to

say, permissive use of leading questions on direct

examination, the court said:

'^
. . This was allowed, and we cannot say that

the court in so ruling committed error. In such

matters much must be left to the sound discretion

of the trial judge who sees the witness, and can,

therefore, determine in the interest of truth and
justice whether the circumstances justify leading

questions to be propounded to a witness by the

party producing him. In Bastin v. Carew, Ryan
& Mood. 127, Lord Chief Justice Abbott well said

that 'in each particular case there must be some

discretion in the presiding judge as to the mode
in which the examination shall be conducted in

order best to answer the purposes of justice.'

..." (150)

The record fully supports the appropriateness of

limiting the use of leading questions by the defense

in its interrogation of Mrs. Cowart.
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V.

ADMISSIBILITY OF EVIDENCE.

We call attention to the rule most recently set forth

in Remmer v. United States, 205 F. (2d) 277, 289.

Evidentiary contentions "must be considered in con-

junction with the salutary rule that the discretion of

the trial court should not be disturbed in such matters

unless the accused has been deprived of substantial

rights." Federal Rules of Criminal Procedure 52 (a).

United States v. Johnson, 319 U.S. 503, 519-520.

In view of the overwhelming, clear and direct evi-

dence of fraud in this case we urge that no evidentiary

ruling, even if incorrect,—which we do not admit

—

could disturb the verdict.

A. Evidence relating" to appellants ' tax affairs in other years is

admissible when relevant to any issue. Such evidence is rele-

vant here with respect to (1) origin of the scheme to out-

smart the government, (2) extent of good faith in pajdng up
back taxes, and (3) the defense of accidental happenstance.

The principal evidentiary point relates to the ad-

mission in evidence of appellants' financial practices

in other years.

Dr. Mitchell's previous acquittal on charges of tax

evasion during 1942 to 1946 is, of course, conclusive

on the issue of absence of a wilful attempt to evade

taxes with respect to those years. However, the facts

of his financial affairs in years previous to 1947 are

directly pertinent to three issues in the instant case.

Under the doctrine of multiple admissibility, admissi-
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bility on any one ground makes such evidence relevant

and admissible. Wigmore on Evidence, §215.

1. Insofar as the scheme for 1947 is concerned, the

government charged, and there was abundant evidence

to prove, that the scheme devised for use in 1947 was

a direct outgrowth of the transparency of Dr.

Mitchell's previous practices and had been designed

to outsmart the government.

The evidence showed that on November 5, 1946,

Agent Green notified Dr. Mitchell that by means of

bank deposits he had discovered large discrepancies

in Dr. Mitchell's tax returns for the years 1942 to

1945. Agent Green testified to his conversation with

Dr. Mitchell in this connection as follows:

"A. I told the doctor that I had just finished

adding up the bank deposits for the years 1942

through 1945 and had compared them with the

gross receipts as reflected on his tax returns for

those years and had found a large discrepancy.

Q. What did he say to that?

A. He asked me if I had any idea of what the

figure was, and I told him I could only give him

a very preliminary estimate and the figure I

quoted to him was $100,000.

Q. And how did you tell him you had arrived

at that figure ?

A. I told him I had arrived at it by totaling

the bank deposits.

Q. What was said by Dr. Mitchell to that?

A. He asked—I don't remember whether it

was just at that [227] very moment or a little
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while later if he asked that—that he asked

whether he should have an accountant.

Q. What did you say I

A. I told him that since the girls had men-

tioned and had told me that all money that was
taken in by the profession was deposited and that

all expenses of his practice were paid by check,

that an accountant would not be necessary because

they could get the figures right from the bank
account and right from the checking account and
that if there was any problem that they ran into

I was available for him as we are in all cases.

Q. Did you say what figures could be used for

gross income ?

A. I told him that the bank deposits, since I

had been informed all money was put in that

account or accounts, would be the basis of his

gross receipts." (260, 261, 262)

Within 30 to 60 days there began the use of two sets

of cash receipt books and the secret removal of cur-

rency from the office. The goverimient produced direct

evidence that the purpose of this change was income

tax evasion. Here is the testimony of Mrs. Peirson as

to her conversation with Mrs. Cowart, office book-

keeper and coconspirator

:

''A. She said that up to now the Doctor had
always put all, banked all his money in the bank,
and that when the Internal Revenue Department
went there to look it was always there, and that

this year he had intended to outsmart the Govern-
ment, that he put so much in the bank but he
would withhold so much for himself, too.
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Q. Did Mrs. Cowart say who had been switch-

ing these books'?

A. Yes. She told me she had been switching

the books on me when I went on my relief up to

that time.

Q. Did she say how long she had been doing

this?

A. She said since I had started working until

that time.

Q. Did she say who had instructed her to do

this? [408]

A. Well, she always had told me that it was

Doctor's idea, she was just cooperating and carry-

ing through the plan.

Q. Did she tell you the purpose of making this

switch ?

A. Well, yes. He was only going to show so

much on one set of books and on the other set of

books he was going to keep the amount from them

for himself and that would determine the two

different sums of money.

Q. Well, did she say whether or not this was

for tax purposes?

A. Yes. She said that he was doing it so that

he would only show so much on his income tax."

(419, 420)

See also Mrs. Peirson's testimony at pages 460-

461, 487-488.

Under these circumstances the facts relating to

understatement from 1938 to 1946 became directly

material on the question of appellants' knowledge of

bookkeeping and financial matters and as bearing on

the question of the intent, motive, and pui'pose with

which the dual cash receipt book system was set up.
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Such evidence is admissible if relevant to any issue

in the case. Wigmore on Evidence, §301, §305. The

criminality of other acts is immaterial. Wigmore on

Evidence, §216. This evidence was introduced to show

that appellants set up their books and affairs in order

to evade taxes and with the knowledge and directly

based on the experience growing out of Dr. Mitchell's

previous tax investigation. Johnson v. United States,

318 U.S. 189, 195-196; Michelson v. United States,

335 U.S. 469, 475-476; McCoy v. United States, 169 F.

(2d) 776, 783 (9 Cir.) ; Weiss v. United States, 122 F.

(2d) 675, 681-685; Bracey v. United States, 142 F.

(2d) 85, 87-88 ; Emmich v. United States, 298 Fed. 5,

9; Malone v. United States, 94 F. (2d) 281, 286-287;

Himmelfarh v. United States, 175 F. (2d) 924.

2. Additionally, however, the defense itself inter-

jected into the trial evidence relating to earlier years.

In the opening statement for the defense, the prior

acquittal of Dr. Mitchell was stressed at length (81,

82, 84, 87, 101), and a theory was elaborated that Dr.

Mitchell had not conspired to evade his taxes but

that the government had conspired to ''get" Dr.

Mitchell (82, 106).

The defense's opening statement also stressed the

deposit of $185,000 by Dr. Mitchell (99, 102), and at

the outset of the trial introduced Exhibit B, designed

to show that Dr. Mitchell had overpaid his taxes for

the years 1942 to 1946 when he had learned of defi-

ciencies for those years, and that he still had a sub-

stantial overpayment of $28,000 for the years 1942 to
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1946 on deposit with the government which would

more than cover any deficiencies proved for 1947. Ex-

hibit B was introduced on cross-examination of the

first important government witness (249, 250). This

theory of overpayment by $28,000 was developed

through the testimony of Mr. Lukes, appellants' tax

accountant (1307-1309). This same theory was a

main argument of the defense in its closing address

to the jury (1896-1897).

To rebut this evidence of good faith by payment,

the government was entitled to show that Dr. Mitchell

only filed amended returns for 1942 to 1946, years in

which criminal prosecution was still possible and on

which the criminal statute of limitations had not yet

run; that while the tax investigation and Dr. Mit-

chell's power of attorney included the years 1938 to

1946 (ex. 61, 1668-1670), in each of which he had

either filed no tax return or a return grossly under-

stating his true income (386-389), that in years prior

to 1942 he had filed no amended returns and paid

nothing on his taxes (1202, 1671). This evidence

then, and particularly that relating to 1938 to 1941,

was introduced on issues raised by the defense, that

is to say, good faith by full payment of all taxes

owed upon discovery of inadequate bookkeeping.

3. Finally, the evidence was admissible on the

issue of Dr. Mitchell's credibility as a witness. Br.

Mitchell's ])asic defense was that the tax returns for

1947 understated his true professional income as an

unhappy result of a collocation of circumstances, a
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series of misadventures and mishaps which made pos-

sible the systematic concealment and removal of cur-

rency from his office without any knowledge on his

part of the entire affair until September, 1949. The

main issue presented by Dr. Mitchell's defense and

by his own testimony was Dr. Mitchell's complete

ignorance and entire good faith on the one hand as

opposed to his deliberate participation in a scheme

to outsmart the government on the other. On this

issue, that is to say, Dr. Mitchell's credibility as to

whether or not he was the victim of circumstance,

evidence relating to his financial practices in previous

years was likewise admissible.

Such prior conduct, not amounting to wilful at-

tempt to evade in prior years, is nevertheless admis-

sible evidence bearing on the credibility of Dr.

Mitchell's story and the possibility that he was a

victim of accidental circumstances.

As stated by Professor Wigmore, if other acts are

relevant, their criminality is immaterial. Wigmore
on Evidence, §216. McCoy v. United States, 169 F.

(2d) 776, 783 (9 Cir.) ; Bracey v. United States, 142

F. (2d) 85, 87-88. (D.C. 1944) (Previous sexual of-

fenses against little girls) ; Michelson v. United

States, 335 U.S. 469, 475-476; Fall v. United States,

49 F. (2d) 506; Weiss v. United States, 122 F. (2d)

675, 681-685; Johnson v. United States, 318 U.S.

189, 195-196. Dr. Mitchell's prior acquittal on a

charge of wilful attempt to evade taxes for 1942 to

1946 does not make relevant evidence relating to
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those years any the less admissible in this proceeding.

People V. Johnston, 20 A.L.R. 2nd, 1001, annotation at

1035; 22 C.J.S., Criminal Law, §691; Himmelfarb f.

United States, 175 F. (2d) 924, 941.

The same facts may be relevant to more than one

legal proceeding. United States v. Bayer, 331, U.S.

532, (two prosecutions for different offenses even

though arising out of the same facts) ; Pinkerton v.

United States, 328 U.S. 640, (prosecution for con-

spiracy as well as the substantive offenses) ; Coy v.

United States, 5 F. (2d) 309 (9 Cir.) ; Feldman v.

United States, 322 U.S. 487, 490-493, (state and fed-

eral prosecutions) ; Helvering v. Mitchell, 303 U.S.

391, (government may proceed in civil fraud liability

even though defendant acquitted of criminal fraud)
;

Fall V. United States, 49 F. (2d) 506, 511, (after Fall

and Doheney were acquitted of conspiracy. Fall was

convicted of bribery).

The evidence then relating to 1938 to 1946 is admis-

sible on three separate grounds of relevancy, any

one of which is sufficient by itself.

B. Appellants were not entitled to inspect prior statements of

government witnesses, because no contradiction with their

current testimony was ever shown.

The court sustained the refusal of the government

to produce prior statements of its witnesses who

testified in court. These witnesses, Mrs. Cowart and

Mrs. Peirson, were examined fully by the defense as

to all relevant facts within their knowledge. The



36

government was not required to produce previous

statements taken from them.

This ruling was correct. Such statements are not

evidence, but are part of the work product of the

lawyer. Consistently in federal evidence such state-

ments of witnesses have not been required to be pro-

duced. Hickman v. Taylor, 329 U.S. 495, 512. This

ruling is so clear that counsel familiar with it no

longer subpoena narrative statements of witnesses.

Bowman Dairy v. United States, 341 U.S. 214, 217,

219, 221.

Prior statements need not be produced because they

are not evidence. There is, however, one situation in

which said statements may become evidence, that is

to say, when the prior statement is shown to be in-

consistent in material respects with the testimony of

the witness on the stand. After such a showing the

statement becomes a prior inconsistent statement and

becomes possible evidentiary matter for the purpose

of impeaching the veracity of the witness. After the

making of such a showing, then and only then, can a

party demand statements in the possession of the

government which are contradictory to the witness's

present testimony. After such a showing, such state-

ments have graduated from hearsay to evidence. This

rule is most recently set forth in Gordon v. United

States, 344 U.S. 414. There the witness's direct testi-

mony implicated petitioner in the crime, but the wit-

ness admitted that on three or four earlier occasions

he had made statements clearing petitioner. The
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court held that after such a showing petitioner was

entitled to demand the statements and use them to

impeach the witness's credibility. Because the foun-

dation had been laid, then and only then, did the prior

statements graduate from hearsay to evidence and

their production become required. As stated by the

court

:

"By proper cross-examination, defense counsel

laid a foundation for his demand by showing that

the documents were in existence, were in posses-

sion of the Government, were made by the Gov-

ernment's witness under examination, were con-

tradictory of Ms present testimony, and that the

contradiction was as to relevant, important and

material matters which directly bore on the main

issue being tried : the participation of the accused

in the crime. The demand was for production of

these specific documents and did not propose any

broad or blind fishing expedition among docu-

ments possessed by the Government on the chance

that something impeaching might turn up. . .
."

(418)

''.
. . Traditional rules of admissibility pre-

vent opening the door to documents which merely

differ on immaterial matters. The alleged con-

tradictions to this witness' testimony relate not

to collateral matters but to the very incrimina-

tion of petitioners. ..." (421) (Italics ours)

The rule is clear. First, a showing of contradictory

statements on material matters, then and only then,

the production of matter which on the basis of that

showing has become evidentiary.
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In the absence of such a showing, production of

the statements will not be required. Goldman v.

United States, 316 U.S. 129, 132. United States v.

Krulewitch, 145 F. (2d) 76, 156 A.L.R. 337, 345.

This court most recently applied the rule in

D'Aquino v. United States, 192 F. (2d) 338, 375, and

in denjdng production said:

''We think that the correct ruling is that re-

cited in Goldman v. United States, 316 U.S. 129,

132, 62 S. Ct. 993, 995, 86 L. Ed. 1322, to the

effect that it is 'the better rule that where a wit-

ness does not use his notes or memoranda in

court, a party has no absolute right to have them

produced and to inspect them.' That case also

held that under the circumstances here existing,

whether the Government's files be produced

should in general be a matter for the determina-

tion of the trial judge.

"It is apparent that what was sought here was
but a part of the work papers used by the prose-

cutor in preparing the case. There was a com-

plete lack of showing that the papers in question

were relevant for the purpose of impeachment.

Cf. Arnstein v. United States, 54 App. D.C. 199,

296 F. 946. We think it cannot be said that in

refusing to require production of this paper the

court abused its discretion." (375)

See also United States v. Walker, 190 F. (2d) 481,

483, (2nd Cir.) ; United States v. DeNormand, 149 F.

(2d) 622, 625; Uyiited States v. Dilliard, 101 F. (2d)

829, 837 (2nd Cir.) ; United States v. Muraskin, 99 F.

(2d) 815, 816; United States v. RosenfeU, 57 F. (2d)
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74, 76; Arnstein v. United States, 296 Fed. 946, 950.

This claim for production of prior statements of

witnesses is not novel, but appears in practically

every case in which witnesses have appeared before a

Grand Jury. The rulings are similar—in the absence

of a showing of prior material contradiction, produc-

tion will be denied. United States v. Cohen, 145 F.

(2d) 82, 92.

We have then a consistent body of law and practice

supporting the non-production of such prior state-

ments. The reason for the rule is clear. Since the

witness himself has testified, his prior statements are

hearsay and purely collateral. In the ordinary case

their use could only promote confusion of issues ; that

is to say, the transfer of the issue from the facts as

they happened to the issue of what the witness has

said about the facts. Courts will depart from the

highway of direct testimony to enter such thorny

thickets only when a showing is made of evidentiary

facts to be harvested. The rule, of course, works both

ways. The government is not entitled to root around

among defense counsel's work papers for prior state-

ments of its witnesses on the chance that something

inconsistent may turn up.

In this case no showing whatsoever of prior ma-

terial contradictions had been made. Appellants were

not entitled to the production of the statements

sought.

Complaint is made of the failure to make available

for inspection Mr. Whiteside's confidential report.



40

Careful reading of the transcript indicates that while

such report was produced in court, it was not used by

the witness in giving any of his testimony nor was it

referred to by him as a basis for any of his testi-

mony (612, 614). Under the circumstances it did not

become evidence. D'Aquino v. United States, 192 F.

(2d) 338, 375.

Nor did this witness use any record or notes of

what had been said to him by Dr. Mitchell on prior

occasions. Since the records and notes were not used

there was no requirement that they be produced. The

situation is on all fours with that of the notes and

recordings in Goldman v. United States, 316 U.S. 129,

131-132.

C. Impeachment of Dr. Mitchell by reference to his prior state-

ments followed an appropriate procedure.

Complaint is made that a statement was shown to

Dr. Mitchell during his cross-examination without at

the same time being shown to his counsel.

On cross-examination. Dr. Mitchell was asked

whether he had on a prior occasion given certain

testimony under oath to the Bureau of Internal

Revenue in November, 1950 (1686). A record of the

specific question and answer about which he was be-

ing interrogated was shown to him on the stand but

not to his counsel, who then objected.

The purpose of the questioning was to show a prior

inconsistent statement for impeachment purposes. Dr.

Mitchell, of course, was present at the giving of his
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own statement in 1950 as was his counsel, Mr. Theo-

dore Roche, Jr. (1729). Such statement was thus no

secret to Dr. Mitchell or his attorneys except insofar

as details of a previous narrative at variance with his

present testimony may have escaped their recollec-

tion.

The subject matter of this specific cross-examina-

tion was as follows: On direct examination Dr.

Mitchell testified that he had discussed with Mrs.

Cowart in January, 1947, the subject of giving money

to Mrs. Mitchell (1632-1633). On cross-examination

he admitted he had testified in 1950 that he had

never discussed any diversion of funds with Mrs.

Cowart (1688, 1689). This, of course, was inconsist-

ent with his direct testimony. On redirect examina-

tion. Dr. Mitchell testified that he had first recalled

this discussion with Mrs. Cowart some time in 1952

when in the course of going over his checkbooks it

suddenly flashed upon him (1735). No further refer-

ence was made on redirect examination to his 1950

statement, nor was request made to examine and use

the statement at that time.

The substance of the transaction, then, is that Dr.

Mitchell testified about a conversation he had had

with Mrs. Cowart; that he had previously testified

there were no such conversations; that the explana-

tion of his previous testimony was that he had for-

gotten about this conversation until quite recently.

We thus have a completed explanation by Dr.

Mitchell as to his prior testimony. No possible in-
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jury resulted to him from the procedure followed in

bringing out this sequence of events.

The usual method of impeaching a hostile witness by

prior testimony is to show a record of his testimony

to the witness, and ask if he made such a statement.

The document itself is merely a prod to recollection.

If it prods or refreshes the witness's recollection we

then have affirmative testimony from the witness as to

what he said on a prior occasion and the document is

never used as evidence. Since the witness is admit-

tedly hostile no danger of improper suggestion can

result. Such a document is frequently used to im-

peach or refresh a witness on several different sub-

jects during the course of the interrogation. An in-

stance of such multiple use occurred here (1688,

1715). For that reason counsel is generally permitted

to control the use of the document until the cross-

examination is concluded.

On redirect examination the document becomes

fully available for study and use by opposing counsel.

The defense used this procedure at this trial in con-

nection with the testimony of Mrs. Cowart. At the

conclusion of her testimony, defense counsel asked to

inspect and was given the grand jury transcript used

during her direct interrogation (284) and made later

use of the transcript himself (832).

This is an appropriate procedure. United States v.

Socony-Vacunm, Oil Company, 310 U.S. 150, 231-237.

There the Supreme Court held it was proper under

the circumstances for the government to use grand
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jury transcripts to refresh the recollection of hostile

witnesses without showing the transcripts or the por-

tions used, either to the defendants, the witnesses, or

their counsel. The court held that procedures in these

matters are not subject to ironclad rules but are

matters resting in the discretion of the court. See

also United States v. Dilliard, 101 F. (2d) 829, 837,

(2 Cir.) ; United States v. M. Kraus d Bros., 149 F.

(2d) 773, 775-776; Phillips v. United States, 148 F.

(2d) 714, 717; Wigmore on Evidence, §§755, 765.

There are, of course, other practices which could be

followed. Professor Wigmore forcefully argues

against any requirement of showing the record of

the prior statement, even to the witness. Wigmore

on Evidence, §§1259, 1260, 1261, 1263. Professor Wig-

more claims that the practice abolishes a most effec-

tive mode of discrediting a witness on cross-examina-

tion and should be abandoned, as it has been in

England for many years. Wigmore on Evidence,

§1260, p. 502, §1263, p. 518.

Professor Wigmore indicates that where the docu-

ment is shown to the witness, opposing counsel is

entitled to inspect the document before the witness

leaves the stand. This is in harmony with the prac-

tice fixing the appropriate time for inspection and

use of the document during rehabilitation of the wit-

ness on redirect examination. Wigmore on Evidence,

§§1261, 1896.

The procedure followed was an acceptable pro-

cedure. No possible prejudice resulted to appellants.
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United States v. Socony-Vacuum Oil Company, 310

U.S. 150, 231-237 ; TJyiited States v. M. Kraus & Bros.,

149 F. (2d) 773, 775.

D, The court properly refused to admit evidence relating- to the

years 1949 and 1950 under an indictment charging tax fraud

for the year 1947.

Exception is taken to the refusal of the trial court

to permit appellants to introduce figures relating to

their financial affairs during 1949 and 1950. These

were years following the discovery of the scheme and

could have no bearing on the presence or absence of

criminal intent during 1947. The uncovering of the

particular fraud in this case took place in August,

1949. Subsequent events were remote and collateral.

The court permitted the defense full latitude in

developing accounting testimony over a period of

two weeks, with exhibits produced by the suitcase

load. Mr. Lukes gave his analysis of figures for

1945, 1946, 1947, and 1948 (1147-1149). To entertain

further financial analysis two and three years subse-

quent to the indictment year would bring a whole

new field of evidence and prolong the trial on an

essentially uncontested issue, viz., that there had been

a substantial amount of unreported income in 1947.

The evidence was properly excluded as remote and

collateral.

In United States v. Socony-Vacuum Oil Company,

310 U.S. 150, 228-231, the Supreme Court sustained

the action of the district court in refusing to receive

evidence relating to matters subsequent to the indict-
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meiit. See also Pittsburgh Glass Co. v. Board, 313

U.S. 146, 157-163; Grell v. United States, 112 F. (2d)

861, 874-876; United States v. Stoehr, 196 F. (2d)

276, 281-283 ; Steinberg v. United States, 162 F. (2d)

120, 125; United States v. Lustig, 163 F. (2d) 85, 90.

CONCLUSION.

After a trial of one month appellants were con-

victed of four counts of income tax evasion and one

count of conspiracy. The proof showed a carefully

designed scheme of tax fraud which included four

of the five badges of fraud set forth in the Spies case,

any one of which may be sufficient by itself to prove

the crime of wilful attempt to evade income taxes.

The principal issue at the trial involved the pres-

ence or absence of criminal intent of appellants, the

defense being, in the case of Dr. Mitchell that he had

no knowledge of the scheme, and in the case of

Mrs. Mitchell that she had only matrimonial security

in mind. This defense was in the teeth of the evidence

of Mrs. Peirson and Mrs. Cowart.

The jury found there had been a fraudulent tax

scheme. The evidence supported the verdict. The in-

structions were appropriate to the main issue—that

is to say, criminal scheme versus complete ignorance.

The evidentiary and procedural points are either not

well taken, or are matters of trial discretion wiiich

may be appropriately handled in more than one
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maimer, or are matters of such minute importance

in the course of the trial as a whole as to have not

the slightest effect on the result. As was said in

Glasser v. United States, 315 U.S. 60, 83, the court

should be careful to avoid the magnification on appeal

of instances which were of little importance in their

setting. Federal Rules of Criminal Procedure 52(a)
;

Zamloch v. United States, 193 F. (2d) 889, 894.

The judgment in this case of flagrant fraud abun-

dantly proved must be affirmed.

Dated, San Francisco, California,

January 13, 1954.

Lloyd H. Burke,
United States Attorney,

Macklin Fleiming,
Special Assistant to the United States Attorney,

Attorneys for Appellee.

(Appendix Follows.)
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Appendix

''Voir Dire Examination of Prospective Jurors

ABRAM H. HERSHLER,

a prospective juror, was duly sworn and examined

on voir dire, as follows:

The Court: Your occupation, Mr. Hershler?

A. I am an executive with a corporation.

Q. What is the name of the corporation?

A. Bancroft Whitney Company.

Q. You are not a lawyer?

A. No, I am not.

Q. Do you have anything to do with the sale of

law books over there ?

A. I personally, do you mean, or the company?

Q. You personally. I know the Bancroft Whitney

Company sells law books.

A. That's right. Well, I personally don't have any

direct connection with the sales. Beyond that we do

plan the publications that we are going [2*] to sell.

Q. Well, have you had any legal training?

A, No, not training.

Q. Well, has your experience with the company

given you any familiarity with it?

A. I am afraid to answer. It has to a very limited

degree.

Q. Are you acquainted with Mr. Dana, the gentle-

man here in the blue suit?

-''Page numbering appearing at top of page of original Re-

pori;er's Transcript of Record.
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A. No. I have seen him, but I don't know him.

Q. You get around the court very much in your

work? A. I have in the past.

Q. And in what way, as a salesman?

A. No. I had charge of the public relations for

a while and I had contacts both with the Supreme

and Appellate Courts and in Los Angeles with the

Federal Courts.

Q. Do you know Dr. Mitchell?

A. No, I don't.

Q. Or his wife? A. No.

Q. Nor, I assume, you know none of these gentle-

men here at counsel table?

A. I don't think so.

Q. Have you ever had any difficulty with the

Bureau of Internal Revenue, Mr. Hershler?

A. Well, about 25 years ago there was some ques-

tion as to my having made a return because of my
residence in a foreign [3] country. But that was

settled.

Q. And in a friendly fashion, I take it?

A. Very friendly.

Q'. Did you come away from that experience with

any feeling of animosity towards the Bureau or any

of its agents? A. No.

Q'. It has been developed here, as you observe,

that Dr. Mitchell is a practicing physician and sur-

geon here. Do you feel that if you were selected as

a juror you would treat him any differently because

of that? A. No.



Q. I take it that you believe with the rest of us

that the Government has a right to see to it that

the laws with respect to income tax evasion are strictly

complied with? A. Yes.

Q. You have no quarrel with that principle?

A. No.

Q. Do you feel that if you were selected to serve

here you could do so, independently exercising your

own good judgment and consult with your fellow

jurors when the time comes for your deliberations

and arrive at a verdict that in your judgment would

be a proper one to all sides?

A. I think so. There is one qualification. I read

the reports of the first trial in the newspapers. I

read them practically every day. So I am a little

more familiar with [4] this case than

Q. Pardon me. Did the reading of those news-

paper accounts cause you to form an opinion as to

the guilt or innocence of these defendants?

A. Well, I suppose I had an opinion as I read

them, yes.

Q. Well, is that opinion one which you entertain

now? I mean, do you have a present opinion as to

the guilt or innocence of these people?

A. Well, I would say presently I don't have any

opinion. I don't suppose. I don't know unconsciously

whether I may have or not. I don't know.

Q. But, in other words, you are going to listen

to the evidence, if you are selected here, and make

up your mind when all the evidence is in and you
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have heard the arguments of counsel and the instruc-

tions of the Court; is that correct?

A. Correct.

The Court : All right.

Mr. Fleming: I have no questions.

Mr. Dana: I have one inquiry of the juror, if he *j

would be willing to have him try his own case if he

were in Dr. Mitchell's position.

The Court: Yes, I will ask that question.

Q. If you, Mr. Hershler, foimd yourself in the

unfortunate position now occupied by Dr. Mitchell

and his wife, would you be willing to have your

case determined and passed upon [5] by a jury com-

posed of 12 people whose frame of mind is the same,

as that of yours at the present time?

A. Do you say ''willing" or "prefer"? Would

there be any difference in your question?

Q'. No, I don't think so. The choice of words is

not important. Would you be willing—I will put it

that way—to have your case tried by 12 people in

your frame of mind?

A. I would be willing, but I wouldn't prefer it.

Mr. Dana: Would the Court ask if he would

prefer not to have?

The Court: Would you prefer not to?

A. I would prefer not to. I would prefer to have

it tried by the judge.

The Court: All right.

Mr. Fleming: No further questions.

Mr. Dana: No further questions.



Mr. Fleming: The Government will pass.

Mr. Dana: We will excuse Mrs. Casey.

The Clerk: You have exhausted your challenges.

Mr. Fleming : The Government will pass.

Mr. Dana: May we have a conference then for a

few minutes ? I am not quite sure that I follow

The Court : You have exercised all your challenges.

Mr. Dana: Well, then, I will at this time exercise

what I believe would be a challenge for cause as to

[6] Juror—as to Juror No. 2 (Mr. Hershler) because

of the statement he prefers not to have his case tried

by 12 people in his frame of mind.

The Court: Denied. I think we have a frank ap-

praisal of his views. I don't think there is any ques-

tion of cause involved here.

Mr. Dana : Well, if that be the ruling of the Court,

it will have to be such.

The Court : All right. Swear the jury.

(Thereupon the jurors were sworn to try the

cause ; and thereupon two alternates were chosen,

and duly sworn as alternates.)

* * *." (Pages 56-60)

u* ***** *

The Court: The jurors remaining in the body of

the courtroom may be excused when I conclude my
instructions to this jury.

Now, as I have repeatedly indicated to you, ladies

and gentlemen, we start the trial of this case this

afternoon at 2 o'clock. We are starting, if I may use



VI

the expression, from scratch, so that you are not to

read anything in the newspapers concerning this case,

you are completely to disregard any impression that

may have been created in your mind concerning it,

and you are to remember that you are to try the case

wholly upon the evidence which is received in this

courtroom; and I further instruct you and admonish

you and caution you to refrain from reading anjrfching

further [10] about the case in the newspapers. Now,

that admonition I give you in all seriousness and

I think you should regard it. Of course if you do

read anything in the newspapers about it, I have no

control over that, I won't know it. And I would

also ask you to refrain from listening to any radio

broadcasts which may appear on the various news

hours, news items, for the same basis that I have

indicated to you above.

We will start the trial of the case this afternoon

at 2 o'clock, and then we will go on tomorrow morn-

ing again.

You are now discharged with the admonition that

you are not to discuss the case—I am required to give

you this instruction—either among yourselves or with

others, and that you are not to form or express any

opinion about it until it is finally submitted to you.

We will now adjourn until 2 o'clock.

* * * ." (Pages 63-64)
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ARGUMENT.

Introductory.—Appellee's Brief contends that a portion

of our point I and all of our point III, both relating to

the instructions, should be disregarded because those

points were not raised below in compliance with Rule 30,

Rules of Criminal Procedure. Both points were first

raised by trial counsel in the arguments on motion for a

new trial (R. 1984-1985; R. 1978-1979).

Appellee's Brief fails to refer to Rule 52(b), and to

the fact that it was settled law before Rule 52(b) was

adopted, and has continued to be so since, that substan-

tial errors in the instructions will be considered on ap-

peal, even though not raised below. Such was the law



before 1946, when Rule 52(b) became effective. Screws v.

United States, (1945) 325 U.S. 91, 106-107; Anderson v.

United States, (CA 9, 1946) 157 F. 2d 429. The Screivs

case is a particularly pertinent authority, for in it the

Supreme Court held that wilfulness when used in a civil

rights statute means precisely what it means in the

statute on which the indictment herein was based, and

reversed the conviction because the instruction failed to

explain wilfulness properly. No exception had been taken

below to the instruction, but the Supreme Court held that

it was required to reverse anyway, because the error was

"so fundamental as not to submit to the jury the essen-

tial ingredients of the * * * offense."^

Subsequent to the adoption of Rule 52(b), the rule has

been held the same. Fisher v. United States, (1946) 328

U.S. 463; Samuel v. United States, (CA 9 in bank, 1948)

169 F. 2d 787; Jones v. United States, (CA 9, 1949) 175

F. 2d 544; Schino et al. v. United States, (CA 9, Dec. 2,

1953) F. 2d , 54-1 USTC 9105; United States v.

Raub, (CA 7, 1949) 177 F. 2d 312; United States v. Balo-

dimas, (CA 7, 1949) 177 F. 2d 485; Tatum v. United

States, (CA D.C., 1951) 190 F. 2d 612.^ This Court stated

the proposition succinctly in the Samuel case:

"In a criminal case the court must instruct on all

essential questions of law involved, whether or not

1Although several justices dissented, none disputed the pro-

priety of considering- the assertion of error.

^At several places in Appellee's Brief, the suggestion is obliquely

made that the errors at the trial should be glossed over because

the trial lasted a month and there was sufficient evidence to con-

vict. In each of these cited cases, as well as the two cited for the

rule antedating the adoption of Eule 52(b), there was sufficient

evidence to sustain the verdict, but wherever prejudicial error was
found reversal resulted.

Furthermore, most of the error herein derived from the stubborn
refusal of the prosecutor to entertain the possibility that objec-

tions timely made by the defence might be well taken. The prose-

cution has only itself to blame for the way it tried this case.



it is requested to do so. (Citations omitted.) "We

think giving the wrong law in this case was certainly

not less prejudicial than omission to give the law

at all."

Accordingly, if the instructions were substantially

prejudicial, this Court should reverse.

I. THE JURY WAS IMPROPERLY INSTRUCTED ABOUT THE
MEANING OF WILFULNESS.

A jury charge is not an abstraction. Its function is to

remove legal principles from the realm of the abstract

and present them to the jury in terms suitable for appli-

cation to the facts before that jury. The fault of the in-

structions given below lies in their tendency to mislead

the jury concerning the law applicable to the evidence

in this case.

It is no answer to our challenge to reply, as Appellee's

Brief does, that (1) there are abstract statements in the

charge which are unobjectionable,^ and (2) the same

charge was not found objectionable in other cases where

the evidence did not present the same issue.

In our opening brief we cited four decisions^ which em-

phasize that a correct abstract charge will not save an

incorrect concrete charge. Characteristically, Appellee's

^Even here, appellee does not distinguish good from bad. Ap-
pellee's brief, p. 9, refers approvingly to the language we object

to : "responsibility of at least good faith and ordinary diligence."

The brief fails to reply to our point that the presence in that

language of the conjunctive "and" converts it into a standard

of negligence.

^Bollenbach v. United States, (1946) 326 U.S. 607; Spurr v.

United States, (1899) 174 U.S. 728; United States v. Link, (CA
3, 1953) 202 F. 2d 592; United States v. Martell, (CA 3, 1952)

199 F. 2d 670, cert. den. 345 U.S. 917.



Brief does not refer to or attempt to distinguish any of

them.^ Perhaps this is intended to be an admission that

the principle for which we cited them is too well estab-

lished to be challenged.

Appellee argues that an instruction is to be read as a

whole, citing Boyd v. United States, (1926) 271 U.S. 104.

We agree both with the rule and the citation, which is a

case where a patent ambiguity disappeared when the

doubtful passage was read in the context of the whole.

Neither the rule nor the citation, however, supports the

conclusion that a jury can be relied on to disregard erro-

neous paragraphs in an instruction because elsewhere

the erroneous passages are contradicted by unobjection-

able passages. If the jury knows enough law to disregard

the bad and be guided only by the good, it is difficult to

explain why judges need instruct juries at all.

The instant case is, however, devoid of even this dif-

ficulty. We do not have here two conflicting concrete

instructions. We have a short, correct abstract statement

later explained by three paragraphs of erroneous con-

crete statement. This is reversible error.

The suggestion in Appellee's Brief (p. 13) that this

Court and other courts have approved this identical

instruction is explainable only by appellee's apparent

belief that a canned instruction unobjectionable in one

case is unobjectionable in all. But this is not so, for, as

we have said, a jury charge is not an abstraction.

^It does, however, cite on another point United States v. M.
Kraus & Bros., Inc., (CA 2, 1945) 149 F. 2d 773, without, how-
ever, calling the Court's attention to the fact that that decision

was reversed in M. Kraus & Bros., Inc. v. United States, (1946)
327 U.S. 614. The Supreme Court decision held that a bad in-

struction was reversible error even though it was mingled with
good passages, citing the Bollenhach case, supra.



It is true that substantially the same instruction was

included in that given the jury in United States v. Banks.^

It is not true that the appellate court considered the

propriety of that instruction. Furthermore, as in the cases

from this Court where appellee states the same instruc-

tion was given, '^ the instruction could not possibly have

been prejudicial on the facts actually presented. In none

of the cases cited could the jury have been misled by a

confusion between negligence and wilfulness, or by an

injection of tort principles of respondeat superior. Where,

as in the instant case, such confusion could have misled

the jury in a concrete situation instead of an abstract

one, similar instructions have been held reversible error.

Lurding v. United States, (CA 6, 1950) 179 F. 2d 419,

421; Inland Freight Lines v. United States, (CA 10, 1951)

191 F. 2d 313, 316.

Accordingly, the defendants were prejudiced by the

improper instruction that they were criminally liable for

negligence and for the acts of others. The conviction

should be reversed.

6fD. Minn., 1952) 108 F. Supp. 14, aff'd (CA 8, 1953) 204 F.
2d 666, cert. den. No. 259, Oct. Term 1953, 74 S. Ct. 73.

^An examination of these decisions (Renimer v. United States,

(CA 9, 1953) 205 F. 2d 277, 290, cert, granted No. 304, Oct.

Term, 1953; Barcott v. United States, (CA 9, 1948) 169 F. 2d

929, 932; and Sullivan v. United States, (CA 9, 1935) 75 F. 2d

622), will demonstrate that this Court was not asked to pass

on the instructions we here challenge. We have examined the

defendant's briefs filed in this Court and in the Supreme Court

in the Remmer case, and find no discussion of this instruction,

although other instructions were challenged. It is obvious from

the facts in the Barcott case that the defendant's criminal respon-

sibility for the acts of others or for his own negligence was not

an issue in it. The Sullivan opinion shows affirmatively that the

instructions were free from error and the point we raise was not

present.



11. THE CHARGE ERRONEOUSLY INJECTED ELEMENTS OF A
LESS SERIOUS OFFENCE FOR WHICH DEFENDANTS WERE
NOT INDICTED.

Appellee seeks to defend this error on the ground that

acts constituting the lesser offence might, when taken

with other acts, properly establish guilt of the offence

charged herein. This attempted justification is insufficient.

The instructions contain an adequate discussion of the

relevance of the acts referred to. This discussion is

quoted on page 10 of Appellee's Brief, and appears at

R. 1942-1943. It was this charge to which we had reference

at p. 51 of our opening brief. This charge was sufficient.

It was error and was substantially prejudicial for the

trial judge later to inform the jury that the law required

defendants to keep "sufficient" records. The error lay in

the failure to inform the jury (1) that failure to keep

"sufficient" records was not an offence unless it was

"willful," and (2) that such failure was not charged as

a crime and was not alone enough to warrant a convic-

tion. Brink v. United States, (CA 6, 1945) 148 F. 2d 325,

328; Spurr v. United States, (1899) 174 U.S. 728.

in. THE INSTRUCTIONS IMPROPERLY FAILED TO INSTRUCT
THE JURY THAT DEFENDANT DR. MITCHELL WAS CON-
CLUSIVELY ESTABLISHED TO BE INNOCENT OF INTENT TO
EVADE TAXES IN THE YEARS 1942-1946.

Appellee's principal defence for this error is that trial

counsel did not properly preserve it below. As we have

shown above, under Rule 52(b) this error should never-

theless be considered.

Appellee's Brief (p. 17) attempts to justify this error

by setting forth the simple syllogism on which the prose-

cutor evidently based his conclusion that he could ignore

the fact of prior acquittal. It will be observed that no



authority is cited for a single premise of the syllogism^

or a single statement made. The fact that the Supreme

Court's decision in Sealfon v. United States, (1948) 332

U.S. 575, should leave no doubt on this point is ignored

as completely as if our opening brief had not discussed

it at all.

Elsewhere in the brief (pp. 28-32) appellee demon-

strates the relevance the evidence regarding 1942-1946

would have had absent the prior acquittal. We have, how-

ever, not challenged the admissibility of the evidence

but merely the failure of the trial judge to instruct the

jury properly about the inferences that could be drawn

from it.

Appellee's discussion therefore entirely fails to be re-

sponsive to the res judicata issue involved in this case.

IV. THE TRIAL COURT ERRONEOUSLY DENIED DEFENDANTS
THEIR RIGHT TO CROSS-EXAMINE A KEY PROSECUTION
WITNESS.

Appellee dismisses this ground of defendants' appeal

with the bare assertion that it is only "a matter of form"

involving the "use of leading questions." (Appellee's Br.

24.) Therefore, appellee concludes, the matter is one for

the trial court to determine within its recognized discre-

tion to control cross-examination of witnesses.^

^The premise that a conviction would never be res judicata

ignores Emich Motors Corp. v. General Motors Corp., (1951) 340

U.S. 558, 568-570; Local 167 v. United States, (1934) 291 U.S.

293, 298-299; and Frank v. Mangum, (1915) 237 U.S. 309, 334.

^The cases cited in Appellee's Brief (p. 27) deal with examples

of the trial court's restriction of the scope of cross-examination,

not with its complete denial. None of them is, therefore, in point.

The trial court's discretion to control the scope of cross-examina-

tion does not include power to prohibit it. Alford v. United States,

(1931) 282 U.S. 687.
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In the first place, no federal case cited by appellee, nor

any we have been able to find, sustains the right of a

trial court to prohibit the use of leading questions on

cross-examination. St. Clair v. United States, (1894) 154

U.S. 134, held that in its discretion the trial court could

extend the right to use leading questions to the direct

examiner. It did not involve the right to restrict such use

where normally it is proper. The only federal case which

we have found involving the point at issue here is

Arnette et al. v. United States, (CA 4, 1946) 158 F. 2d 11,

where the court said: '4t is no ground for excluding

leading questions on cross-examination that the witness

is favorable to the side of the examiner."

Furthermore, we cannot imagine how any party could

be in a weaker position to dismiss the denial of the right

to use leading questions as a mere matter of form than

the prosecution is here. The prosecution called this wit-

ness as an adverse witness (R. 264) and proceeded to

examine her on direct examination by frequent use of

leading questions, there being eight of them in the first

three pages of the examination (R. 265-267). If this were

unimportant, as appellee now contends, why did appellee

depart from the usual procedure?^*'

In the second place, more than the right to use leading

questions was denied to the defence. After the prosecu-

tion had indulged itself with all the privileges of a cross-

examiner, defence counsel began cross-examining in the

usual way, only to be brought up short by a ruling that

i^Appellee's characterization of this right which the prosecution
claimed exclusively for itself intimates that we may have hit the
mark when we suggested (Op. Br. 63) that the real motive of the
prosecution in calling this witness as adverse was to get "before
the jury, under the guise of impeachment," the grand jury tran-

script. Characteristically, Appellee's Brief makes no attempt to

answer our point that this was independent reversible error, nor
to distinguish the many cases, including Kuhn v. United States,

(CA 9, 1928) 24 F. 2d 910, cert. den. 278 U.S. 605, which so hold.



he must ask direct questions. In answer to a question

from defence counsel, the trial court stated that the

defence could not cross-examine. (R. 758-759.) Interestingly

enough, during that discussion the prosecutor volunteered

the suggestion that defence counsel could ''call the wit-

ness himself as his own witness and question fully in

regard to these things" (R. 759). Since that would clearly

have deprived the defence of the right to ask leading

questions, the prosecutor's suggestion would not have

expanded any defence rights which the ruling abridged,

if leading questions had been all that were involved.

Further impairments of effective cross-examination

soon developed. These may be found at R. 824-827, 828-

831, 835-836, 839-841. They have been discussed at pages

65-66 and 70-71 of our opening brief, and have been

ignored, not answered, by Appellee's Brief. As can be

seen from the record, so little latitude was allowed de-

fence counsel that he was finally driven to make the wit-

ness his own witness (as the prosecution had earlier

suggested he do) in order to examine her at all.^^ (R. 836-

837.)

i^This desperate measure was taken after the following events

occurred in sequence : the defence was denied the right to explore

the circumstances in which the witness had given the testimony

to the grand jury about which she had testified on direct (R. 825-

826) ; it was denied the right to develop the witness' then state

of mind due to her husband's cancer (R. 827-828) ; it was denied

the right to interrogate her about her grand jury testimony con-

cerning what defendant Dorothy Mitchell had told her (R. 830).

At this point defence counsel was even denied the privilege of

making an offer of proof in chambers out of the jury's presence

(R. 830-831). Finally, an obviously proper question designed to

test her knowledge of the facts at the time she gave the grand

jury testimony the prosecutor had already put into the record was

objected to as a "leading question, not covered by the direct."

When this objection was sustained (R. 835), defence counsel sur-

rendered and made the witness his own (R. 836-837), thus putting

to an end the prosecution's fears that the defence would be able

to impeach her.
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It is therefore evident from the record that this is an

even more flagrant case of impairing the right of cross-

examination than Alford v. United States, (1931) 282

U.S. 687. Nor can this error be excused on any ground

that the witness was not important. As appellee itself

says, ''A reading of the record indicates that the cause

was primarily one of credibility of witnesses. The jury

chose to believe Mrs. Cowart and Mrs. Pierson and to

disbelieve appellants." (Br. 7.) But appellants were

cross-examined; Mrs. Cowart was not. Since Mrs. Cow-

art's testimony and credibility were admittedly so crucial

to the prosecution's case, the convictions below must be

reversed in order that her story, like those of all the

other witnesses, may be tested by cross-examination.

V. THE DISQUALIFIED JUROR SHOULD HAVE
BEEN DISMISSED.

We do not contend that a defendant is entitled to a

jury free of any prior impressions, contrary to what

Appellee's Brief (p. 18) charges, but we do contend that

a defendant is entitled to a jury free of ''positive and

decided opinion." This is what Reynolds v. United States,

(1879) 98 U.S. 145, 157, held was the constitutional stand-

ard, and this is what the defendants herein did not get.

The quotations from the Reynolds opinion in Appellee's

Brief (pp. 20-21) are good law today, as is the extract

from that opinion which we have quoted above. Our com-

plaint is that the judge did not ask the prospective juror

directly if he had a positive opinion, and did not under-

stand that his answers to the indirect questions indicated

that he had. •

Characteristically, Appellee's Brief fails to discuss the

two cases we cited which disqualified jurors on substan-
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tially identical facts, but instead contents itself with gen-

eralities. To one of these we must take exception. The

suggestion that all intelligent prospective jurors have

some opinions about the specific cases they are to hear,

based on their reading the newspapers (Appellee's Brief

p. 19), is contrary to notorious fact. Few people not pro-

fessionally concerned with the administration of criminal

justice select such news to read in advance of the actual

trials, except in the exceptional case which inspires head-

lines. This was not such a case. Undoubtedly more people

knew of it because it had been tried once before than if

it had not, but a defendant at a second trial has the same

constitutional rights as one at a first trial.

VI. REFUSAL OF THE COURT BELOW TO COMPEL PRODUC-
TION OF AN IMPEACHING STATEMENT IS REVERSIBLE
ERROR.

The statement in question is that taken of Dr. Mitchell

by the government on November 13, 1950. It was this

statement which the prosecutor used on cross-examination

to impeach Dr. Mitchell. And it was this statement which

was denied to the defence, although request was made

for its inspection. (R. 1686-1691.)

In its brief, appellee makes three arguments to support

the court's ruling: (1) the statement was shown to the

witness, if not to defence counsel; (2) defence counsel,

independently of the statement, attempted to reconcile the

inconsistencies; and (3) the procedure followed in the use

of Mrs. Cowart's grand jury statement was "appropri-

ate" and "acceptable." None of these arguments has any

merit.

The first ignores the fundamental right of the defend-

ants to use the complete document, after the prosecution
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has used parts of it for impeachment. Chicago, M. S S. P.

By. Co. V. Artery, (1890) 137 U.S. 507, 520; Home Benefit

Association v. Sargent, (1892) 142 U.S. 691, 695. The fact

that the statement was shown to the witness, who was

Dr. Mitchell, one of the defendants, does not satisfy this

rule. It is defence counsel who represents the defendants

before the court, and it is he who must make the necessary

selection and evaluation of evidence on their behalf. Thus,

the defence's right to introduce the whole of the impeach-

ing statement^^ was subverted by the court's ruling.

The second contention also ignores the same rule. Fur-

thermore, it rests upon a misinterpretation of the record,

caused by the prosecution's erroneous insistence that the

November 13, 1950 statement of Dr. Mitchell not be

marked for identification (E.. 1690-1691). On redirect ex-

amination, defence counsel then asked Dr. Mitchell about

his June 26, 1947 statement, also voluntarily given to the

government. It was at this point, without any mention

of the 1950 statement which is the one in issue, that the

Doctor was asked when he first recalled talking to Mrs.

Cowart of Mrs. Mitchell's withdrawals. (K. 1732-1735.) ^^^

Had the prosecution permitted these statements to be

identified, this confusion would not have occurred.

The third argument is not understandable. The fact

that in this respect the court and the prosecutor handled

the Cowart grand jury statement properly can scarcely

eliminate or even atone for their error in handling the

Mitchell statement. Nor do the authorities cited support

i^See the authorities cited at 83-84 of our Opening Brief. Ap-
pellee has made no attempt to answer or to distinguish these

precedents.

i^Moreover, by concentrating upon this one attempt of defence
counsel to rehabilitate his witness ivithout having seen the im-

peaching document, appellee overlooivs its concession of "multiple

use" of the statement by it on "several different subjects during
the course of the (witness') interrogation" (Appellee's Br. 42).
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this prong of its argument. United States v. Socony-

Vacuum Oil Co., (1940) 310 U.S. 150, 231, recognizes the

rule established in our opening brief.^"^ Both United States

V. Billiard, (CA 2, 1938) 101 F. 2d 829, 837, and the ref-

erences to Wigmore on Evidence merely deal with the

right of the witness to see the impeaching document; as

we pointed out in our opening brief (p. 83), Professor

"Wigmore says it is "universally conceded" that the op-

posing party may use the remainder of a statement first

exploited by one party. United States v. M. Kraus &
Bros. Inc., (CA 2, 1945) 149 F. 2d 773, was reversed by

the Supreme Court suh. nom. M. Kraus S Bros. Inc. v.

United States, (1945) 327 U.S. 614. Phillips v. United

States, (CA 2, 1945) 148 F. 2d 714, 717, the last of appel-

lee's authorities, is, like the Socony-Vacuum decision, an

illustration of the lack of prejudice which results when

the material sought to be produced is cumulative to mat-

ter '' appear (ing) elsewhere in the record."

For its error in suppressing the Mitchell statement, the

court below should be reversed.

14" Normally, of course, the material so used (for refreshing a

witness' recollection) must be shown to opposing counsel upon
demand, if it is handed to the witnesses." 310 U.S. at 233. This

normal rule was not applied in the Supreme Court's decision for

three reasons, none of which is present here: (1) the material was

used to refresh the witness' recollection, not to impeach his testi-

mony; (2) the trial judge had personally examined the material

and had instructed the jury it was not inconsistent; and (3) the

material was cumulative to other competent testimony.
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VII. REVERSIBLE ERROR WAS COMMITTED BY THE FAILURE
TO PRODUCE FOR INSPECTION CERTAIN EVIDENTIARY
STATEMENTS TAKEN BY THE PROSECUTION OF THE WIT-

NESSES OR USED BY THE WITNESSES TO REFRESH
THEIR RECOLLECTION.

In seeking support for the trial court's denial of de-

fendants' request of the prosecution to produce documen-

tary statements taken of the witnesses, Dr. Mitchell, Mrs.

Cowart, and Mrs. Pierson, appellee makes but one argu-

ment, that defendants have not shown these statements

were in fact inconsistent with the trial testimony of these

witnesses. ^^ Hence, appellee argues, defendants were not

entitled to see the statements.

Neither appellee's reasoning nor its conclusion stands

the acid of analysis. The very premise of appellee's con-

tention was the matter on which the Court of Appeals

was reversed in Gordon v. United States, (1953) 344 U.S.

414. The Court of Appeals had held^^ that the defendants

Gordon and McLeod were not entitled to inspect the prior

statements of their accomplice in the crime, because he

had already confessed his prior statements were incon-

sistent with his present testimony. Therefore, the Court

of Appeals could see no purpose in requiring the state-

ments to be produced.

For this conclusion the Court of Appeals was reversed

by a unanimous Supreme Court. In its decision, the Su-

preme Court dealt with the fact of admitted inconsist-

ency as being not a help but rather an impediment to its

conclusion that inspection was required.^'^

i^However, by its later use of the Dr. Mitchell statement, the

prosecution itself sought to establish inconsistencies between his

trial testimony and this earlier statement (R. 1686-1691).

^^United States v. Gordon, (CA 7, 1952) 196 F. 2d 886, 888.

I'^This analysis is based upon the Court's discussion of the point

on pages 420-421, which is quoted in full in the Appendix, supra.
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Nor do the other authorities cited by appellee support

its position. Three of them were cited by the Court of

Appeals in the Gordon case as a basis for its erroneous

decision/* and were expressly overruled by the Supreme

Court.^^ The other decisions cited antedate the Rules of

Federal Criminal Procedure,^" upon which the Gordon

decision is founded.

Nor do Hiclcman v. Taylor, (1947) 329 U.S. 495, 504,

or Bowman Dairy Co. v. United States, (1951) 341 U.S.

214, support appellee's contention. The former, under

Federal Rule 26 of Civil Procedure, dealt with an attempt

to force production of memoranda prepared by an attor-

ney of his mental impression of his case. The latter, which

applied Rule 17(c) of Federal Criminal Procedure, sup-

ports defendants' request for production. Contrary to

appellee's assertion (Br. 36), it did not involve narrative

statements'^ of witnesses, since such statements were ex-

pressly excepted from the Boivman Dairy subpoena. All

other docmnents of evidentiary value were ordered pro-

^^B'Aquino v. United States, (CA 9, 1951) 192 P. 2d 338, 375

(concerning the prosecution's work papers, not used in court)
;

United States v. Walker, (CA 2, 1951) 190 F. 2d 481, 483; and
United States v. Rosenfeld, (CA 2, 1932) 57 F. 2d 74, 76.

'i^See the Court's language 334 U.S. at 419, where it states,

"Despite some contrary holdings on which the courts below may
have relied, we think their reasoning is outweighed * * *.

"

^^Goldman v. United States, (1942) 316 U.S. 129, 132; United

States V De Normand, (CA 2, 1945) 149 F. 2d 622, 625; United

States V. Billiard, (CA 2, 1938) 101 F. 2d 829, 837; Arnstein v.

United States, (CA B.C., 1924) 296 F. 946, 950; and United

States V. Cohen, (CA 2, 1944) 145 F. 2d 82, 92, all cited at

Br. 38-39. The Rules of Criminal Procedure became effective

March 21, 1946. Rule 59, 18 U.S.C. Rule 59; Singleton v. Botkin,

(D. B.C., 1946) 5 F.R.B. 173; United States v. Glaus, (E.B. N.Y.,

1946) 5 F.R.B. 278.
2 lit appears affirmatively from the record that the Br. Mitchell

statement was not narrative but was in question and answer form

(R. 1686-1691).
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dnced.^^ Certainly the best evidence rule as applied in the

Gordon case, supra, requires that the several statements

requested be produced for inspection in order that ''the

trial judge (might) understandingly exercise his discre-

tion * * *." 344 U.S. at 420.

In defence of the trial court's suppression of the wit-

ness Whiteside's report, appellee argues that it had not

been used in court as a basis for testimony (Br. 40). The

record does not support appellee. The witness testified to

a figure "shown in the civil report." Defence counsel

requested the report, which was unavailable. The prose-

cutor then handed to Whiteside Whiteside's own report,

saying that it too contained the figure. The witness then

described the report in hand as his own. Thereupon de-

fence counsel requested its production and offered it for

identification. Both the request and the offer were denied.

The witness then continued to testify what the report did

and did not contain. (R. 612-615.) By this action, the

prosecution made the report subject to production at de-

fendants' request. By so using the report to impress the

jury with the volume of work done by the witness and

with the appearance that the witness' testimony was

grounded upon an official report, the prosecution made
that report subject to production at defendants' request.

See cases previously cited (Opening Br. 89-90).^^

22That these statements are "evidentiary" under the tests of

Bowman Dairy is established in the recent decision of Fryer v.

United States, (CA D.C., 1953) 207 F. 2d 134, 137, Govt's peti-

tion for cert, denied Nov. 17, 1953, 22 L.W. 3131. There the Court
of Appeals held that "the defendant's statement, which was intro-

duced into evidence, and statements by the witnesses, which might
have been introduced for impeachment purposes, were clearly 'evi-

dentiary' as Bowman requires." It was error to deny a request

for their inspection.

^^D'Aquino v. United States, (CA 9, 1951) 192 F. 338, 375,

the only case cited by appellee, did not rule upon the present

situation; in it a request for production of a government report

was denied because the report had not been used in court.
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Vm. THE COURT BELOW SHOULD BE REVERSED FOR RECEIV-

ING EVIDENCE OF ONE DEFENDANT'S DEFICIENCIES IN

INCOME TAXES FOR REMOTE EARLIER YEARS.

Appellee argues in its brief (pp. 28-35) that the prose-

cution's evidence of Dr. Mitchell's deficiencies for 1938-

1941 was properly received by the trial court for at least

one of three purposes-^ therein stated. If any of these

purposes is valid, appellee argues, the evidence was prop-

erly received under the doctrine of '^ multiple admissi-

bility."

But in making this analysis, appellee misunderstands

the issue raised in our opening brief, pp. 90-94. The point

was there made that even relevant evidence must be ex-

cluded if its prejudicial effect outweighs its probative

value. That the evidence of the Doctor's deficiencies for

1938-1941 was remote in time is self-evident. That it was

also remote in nature and circumstance is shown by ap-

pellee's efforts to find a plausible purpose to which the

evidence might relate.

The first of these efforts (and the record references

cited by appellee in support of it) relates solely to the

years 1942 to 1946. See Appellee's Brief, pp. 29-32. The

years complained of are 1938 to 1941.

Nor is the second purpose sufficiently pertinent to jus-

tify the court's receipt of evidence of prior crimes. The

issue on which this evidence was offered, i.e., whether or

not the Doctor had paid in full all his prior taxes, was

clearly collateral to his guilt for 1947. To restate the

effect of the evidence, as appellee has done, does not con-

tribute one iota to its relevancy.

24Each of these purposes relates only to Dr. Mitchell. Appellee

makes no answer to our contention that the evidence was clearly

bad as to Dorothy Mitchell, Dr. Mitchell's wife and co-defendant,

since she was not married to him until 1944 (Opening Br. 91-92).

Apparently no answer can be made.
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The third ground, that the evidence was available to

impeach Dr. Mitchell's credibility, ignores the record.

Dr. Mitchell was not the witness at the time the prose-

cution insisted upon introducing this evidence, nor had

he been one. No procedure permits a witness, especially

if he is the defendant, to be impeached before he takes

the stand—in fact, before it is even known whether or

not he will testify. For a court to permit the prosecutor

to investigate his past crimes under the Michelson rule^^

makes a mockery of his constitutional right not to be a

witness against himself, and in effect forces him to be a

witness later in order to explain or rebut the impeaching

evidence already received.

IX. REFUSAL OF THE COURT BELOW TO ADMIT DEFENDANTS'
EVIDENCE OF THEIR CASH RECEIPTS IN 1949 AND 1950 IS

REVERSIBLE ERROR.

In its answer to this ground of reversal, appellee has

raised two arguments in defence of the court's ruling:

first, appellee claims that defendants' proffered evidence

was properly excluded since it was based on ''years fol-

lowing the discovery of the scheme" (Appellee's Br. 44)

;

second, appellee cites cases to establish that cumulative

evidence is not proper and therefore the court below was

correct.

Both arguments are far afield of this case. The first

contention, supported by the StoeJir and Steinberg de-

cisions,^" has no application to this evidence, the force

of which was to provide a means of testing the accuracy

•^michelson v. United States, (1948) 335 U.S. 469, 475-476,

cited by appellee on pages 32 and 34 of its brief.

^^United States v. Stoehr, (CA 3, 1952) 196 F. 2d 276, 281-283;

Steinberg v. United States, (CA 5, 1947) 162 F. 2d 120, 125.
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of the prosecution's comparison of 1946 and 1948 cash

receipts with those of 1947. Here the fact that the years

1949 and 1950 were after 1947 is no bar to their use as a

standard for comparison i^^ to the contrary, the relevancy

of 1949 and 1950 as standards is strengthened by this

very fact. Since the defendants' report of their 1949 and

1950 cash receipts was not completed until after the 1947

indictment, the defendants understandably would be more

cautious in compiling this report than normally. Since the

defendants were indicted for 1947 principally because of

the low ratio of cash receipts to total receipts in that

year, evidence of receipts in similar ratio in years after

the indictment bear an unusual seal of accuracy and com-

pleteness. "Once bitten, twice shy," is the folk expression

for this certificate of correctness.^®

Moreover, it lies ill with the prosecution to argue that

1949 and 1950 were irrelevant because these years relate

to subsequent events. The prosecution itself, in first mak-

ing its damning comparison, used 1946, an earlier year,

and 1948, a subsequent year. Having itself chosen a sub-

sequent year, the government can now draw no logical

limitation to the use of others by the defendants.

And, finally, the record itself serves to destroy appel-

lee's argument. After having been unsuccessful in intro-

ducing evidence of cash receipts in 1949 and 1950, defence

^'^TJnited States v. Socony-Vacuum Oil Company, (1940), 310 U.S.

150, 228, cited by appellee (Appellee's Br. 44)) does not establish

a rule excluding evidence of all subsequent acts. In Johnson v.

United States, (1943) 318 U.S. 189, 195, a later decision, the

Supreme Court recognized the usefulness of such evidence.

28Neither of the cases cited by appellee bears upon this problem.

Both involve the use of subsequent innocent acts to show that the

allegedly criminal act was innocent; the use of such evidence is

restricted, since the subsequent acts may be innocent only because

the defendant was "found out." As pointed out above, the op-

posite situation exists in the present case.
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counsel made another offer, this time of the records up

to August, 1949, the date of the indictment (R. 1319).

This offer, qualified to meet the prosecution's erroneous

arguments for excluding all of 1949 and 1950, was also

rejected and serves as a ground for reversal herein. None

of appellee's argmnents reaches this evidence.

Nor does appellee's second argument have any merit.

The evidence was not cumulative. At no time were de-

fendants permitted to introduce any evidence upon the

point; the court below chose to admit for the jury's con-

sideration only the comparative years selected by the

prosecution (Op. Br. 95).

CONCLUSION.

The judgments of conviction should be reversed.

Dated, San Francisco, California,

January 29, 1954.

Respectfully submitted,

Valentine Brookes,

Arthur H. Kent,

Paul E. Anderson,

Attorneys for Appellants.

(Appendix Follows.)
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Appendix

EXCERPTS FROM THE OPINION IN GORDON v. UNITED STATES
(1953) 344 U.S. 414, 420-421.

''The Court of Appeals affirmed on the ground that

Marshall's admission, on cross-examination, of the

implicit contradiction between the documents and his

testimony removed the need for resort to the state-

ments and the admission was all the accused were

entitled to demand. We cannot agree. We think that

an admission that a contradiction is contained in a

writing should not bar admission of the document

itself in evidence, providing it meets all other re-

quirements of admissibility and no valid claim of

privilege is raised against it. The elementary wis-

dom of the best evidence rule rests on the fact that

the document is a more reliable, complete and accu-

rate source of information as to its contents and

meaning than anyone's description and this is no

less true as to the extent and circumstances of a

contradiction. We hold that the accused is entitled

to the application of that rule, not merely because

it will emphasize the contradiction to the jury, but

because it will best inform them as to the document's

impeaching weight and significance. Traditional rules

of admissibility prevent opening the door to docu-

ments which merely differ on immaterial matters.

The alleged contradictions to this witness' testimony

relate not to collateral matters but to the very in-

crimination of petitioners. Except the testimony of

this witness be believed, this conviction probably

could not have been had. Yet, his first statement

was that he got the film from Swartz; his first four

statements did not implicate these petitioners and
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his fifth did so only after the judicial admonition

we will later consider. The weight to be given Mar-

shall's implication of the petitioners was decisive.

Since, so far as we are now informed by the record,

we think the statements should have been admitted,

we cannot accept the Government's contention based

on a premise that the court was free to exclude them.

It was error to deny the application for their

production."
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No. 13,884

IN THE

United States Court of Appeals

For the Ninth Circuit

Vaughn H. Mitchell and

Dorothy Mitchell,

Appellcmts,

vs.

United States of America,

Appellee.

On Appeal from the United States District Court for the

Northern District of California, Southern Division.

PETITION FOR REHEARING.

To Hon. William Healy, Hon. William E. Orr, and Hon.

Dal M. Lemmon, Circuit Judges:

Appellants respectfully petition for rehearing of the

cause decided against them on June 7, 1954, on the

grounds stated hereafter.

I

The decision is in conflict with that rendered seven days

earlier, i.e., on May 31, 1954, by the United States Court

of Appeals for the Fifth Circuit, in Berhovitz v. United

States. The latter decision has not yet been officially re-



ported but may be found in 54-1 USTC par. 9425 (CCH

Standard Federal Tax Eeports, Vol. 5).

In the Berkovitz case a conviction was reversed, the

court holding erroneous an instruction on wilfulness which

is virtually identical to the one this Court has sustained.

The Berkovitz case, like the instant case, involved an in-

dictment under Internal Eevenue Code Section 145(b).

Also like the instant case, the filing of an income tax

return understating both the gross and net income was

admitted, although the understatement in the Berkovitz

case greatly exceeded that herein. Again like the instant

case, the return was prepared for the defendant by an

outside accountant. Finally, the defence was lack of wilful

intent, as it was here.

The Berkovitz instructions on wilfulness were in two

parts, one of which was well stated and more complete

than the unexceptionable passages of the instructions

herein.^ Nevertheless, the Court of Appeals held a further

part of the instruction, purporting to illustrate the mean-

ing of ''wilfulness", to be reversible error. The offending

instruction was:

iThe unexceptionable Berkovitz passages were

:

"Now the word 'wilfully' in the sense used here, denotes
often, intentional, knowing, or voluntary, as distinguished
from an accidental act, and also employed to characterize the

thing done without grounds for believing it lawful or conduct
marked by careless disregard of whether one has the right so

to act, but, when used in a criminal statute, gentlemen, gen-
erally means an act done with bad purpose, without justifiable

excuse, stubbornly, obstinately, or perversely."

"The attempt to defeat and evade the tax must be a wilfull

attempt, that is to say, it must be made with the intent to keep
from the government a tax imposed by the income tax laws



**Yoii are instructed that you may find from the

facts that the defendant signed his individual income

tax returns that he had knowledge of the contents of

the return.

"The owner of a business need not he the actual

bookkeeper to be familiar with the affairs and finances

of that business, but he must be held to know that

which it is his duty to know. It is for you to deter-

mine from all of the evidence whether the defendant

has knowledge of the falsity of this return, provided

you also find that the return was false." (Emphasis

supplied by Judge Dawkins.)

The first of these paragraphs, standing alone, might not

be objectionable. Its conjunction with the second para-

graph is what is harmful, for that converts knowledge

of the contents of the return into knowledge of falsity of

those contents.

The second of these paragraphs is contained in the in-

structions given herein. The following is quoted from R.

1945 in this case:

''Now, of course, the owner of a business * * * need

not be the actual bookkeeper to be familiar with the

affairs and finances of that business. * * * but he

must be held to know that which it is his duty to

which it was the duty of the defendant to pay to the govern-

ment. The attempt must be wilful, that is, intentionally done

with the intent that the government should be defrauded of

the income tax due from the defendant."

The unexceptionable passages herein were (R. 1941) :

"The attempt must be wilful, that is, intentionally done

with the intent that the government should be defrauded of

the income tax due from the defendants."

To this perhaps should be added the unconnected words and

phrases collected at p. 9 of Appellee's Brief herein.



know, * * * it is for you to determine from all the

evidence whether the defendants had knowledge of

the falsity of these returns * * *."

Comparison will show substantial identity. It is apparent,

we believe, that if this instruction is reversible error in the

Fifth Circuit and a harmless '' peccadillo "^ in the Ninth

Circuit, there is a fundamental conflict between the circuits.

We considered other errors in the instructions to be

more easily demonstrable, and for that reason our briefs

were largely devoted to a discussion of those other errors.

We shall refer to them subsequently, for we are con-

vinced that the Court's approval of those other passages

likewise conflicts with decisions of other Courts of Ap-

peals, as well as with Supreme Court decisions. At this

point, however, we are discussing only the conflict between

this decision and the Fifth Circuit case.

In the Berkovitz case the court relied on its own prior

decision in Wardlaw v. United States, (CA 5, 1953) 203

F. 2d 884, 887, where a conviction under Section 145(b)

was reversed because the following instruction was given

:

"The presumption is that a person intends the

natural consequences of his acts, and the natural pre-

sumption would be if a person consciously, knowingly,

or intentionally did not set up his income and thereby

the government was cheated or defrauded of taxes,

that he intended to defeat the tax."

Portions of the instructions herein have the same mean-

ing, though different words are used. Thus (E. 1941-1942)

:

2The word is a quotation from the opinion of this Court in the
instant case.



*** * * a man may not shnt his eyes to obvious facts

and say he does not know * * *. He must exercise such

intelligence as he has,
* * # >>

Again (R. 1945)

:

a* * * j^g must be held to know that which it is his

duty to know and which he solemnly promulgated."

These excerpts are part of paragraphs which, when read in

full, do not soften their harmful impact. They are set

out in full at pp. 35-36, Appellants' Opening Brief.

Accordingly, a rehearing should be granted in order that

the Court may determine whether it wishes to adhere to

its decision in the light of the conflict with the Fifth

Circuit, We suggest that the full court may wish to con-

sider whether this conflict should be developed.

n
The decision is likewise in conflict with Lurding v.

United States, (CA 6, 1950) 179 F. 2d 419, a case reversing

a conviction under Section 145(b) for two prejudicial

errors, one of which was the giving of the following in-

struction :

'
' It is immaterial that the return may have been made

out by another person or that some other person may
have assisted in the making of the return. When a

return is signed and filed by a taxpayer it becomes

his return and he, in law, is responsible for that

return. '

'

The court stated (179 F. 2d at 421) that this instruction

was wrong because it drew the doctrine of respondeat



superior from the law of negligence and applied it to

criminal law where wilfulness, not negligence, is the essen-

tial ingredient of the offence.

The instruction approved herein does precisely what the

Lurding case held was reversible error. In approving the

instruction, this Court has adopted a rule in conflict with

that applied in the Sixth Circuit. The accuracy of our

assertion that there is an essential conflict will appear

from the following quotations from the instructions herein,

which establish that they, as did the offending instructions

in the Lurding case, told the jury that "when a return is

signed and filed by a taxpayer it becomes his return and

he, in law, is responsible for that return":

''It will present a somewhat startling situation if

a defendant charged by law with the duty of filing

a return could sign and file a false return made to

defraud the Government and escape punishment by

disclaiming knowledge of that which he had sponsored.

* * * he must he held to know that which it is his duty

to know and which he solemnly promulgated, * * *.

"The duty to file an income tax return is personal.

It cannot be delegated to anyone. * * * no man who is

able to read and to write and who signs a tax return

is able to escape the responsibility of at least good

faith and ordinary diligence as to the correctness of

the statement which he signs, whether prepared by

him or prepared by somebody else." (K. 1945; em-

phasis ours.)

It is apparent, we submit, that the instructions in the

Lurding case are merely shorter and more blunt than those

herein; they have the same meaning. Again we suggest



that the Court might conclude, if it decides to create this

conflict with the Sixth Circuit, that such a decision should

be made only by the full court.

m
The BerJcovitz and Lurding cases are supported by the

weight of authority, whereas we have found no opinion

which states its support for the instructions this Court has

just upheld.

In addition to the cases cited from the Fifth and

Sixth Circuits, the Third Circuit in United States v. Mar-

tell, (CA 3, 1952) 199 F. 2d 670, cert. den. sub nom. U. S.

V. Martell, 345 U.S. 917, the Tenth Circuit in Haigler v.

United States, (CA 10, 1949) 172 F. 2d 986, and the Su-

preme Court in United States v. Murdoch, (1933) 290 U.S.

389, in Spies v. United States, (1943) 317 U.S. 364, and in

Screws v. United States, (1945) 325 U.S. 91, have all

adopted the view that no offence is committed under Sec-

tion 145(b) unless the act is done with "a bad purpose".

Furthermore, Hargrove v. United States, (CA 5, 1933)

67 F. 2d 820, one of our principal points of reliance herein

which like the Berkovitz case is a Fifth Circuit decision,

has been cited by the Supreme Court as authoritative.

Screws v. United States, (1945) 325 U.S. 91, 101.

In United States v. Ragen, (1942) 314 U.S. 513, 524, the

Supreme Court said that Section 145(b) required "acts

of bad faith", and "on no construction can (it) become a

trap for those who act in good faith." The instruction

here, however, required more than good faith as a defence

;

it required "at least good faith and ordinary diligence."
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In United States v. MurdocTc, (1933) 290 U.S. 389, 394,

the Supreme Court held that wilfullness in Section 145(b)

means *'an act done with a bad purpose." The instruc-

tion here, however, charged that where the return was pre-

pared by someone other than the taxpayer, the latter could

not ''escape punishment by disclaiming knowledge of that

which he had sponsored. * * * he must be held to know

that which it is his duty to know and which he solemnly

promulgated." (R. 1945.) The Berkovitz case held that

some of this very language was inconsistent with the

requirement of ''a bad purpose." The opinion this Court

filed herein makes no attempt to argue otherwise.

Finally, in United States v. Martell, (CA 3, 1952) 199

F. 2d 670, cert. den. sub nom. U. S. v. Martell, 345 U. S.

917, an instruction which did specifically require ''a bad

purpose" was held error because it was so confusing

that the jury might well have lost sight of that require-

ment in the welter of contradictory remarks. The appel-

late court specifically stated that "inadvertent error"

was not enough to convict. The defence in the instant

case was one of inadvertent error, and yet the instructions

herein left the jury free to convict even if it were satisfied

that the error was not intentional. The opinion the Court

has filed herein makes no attempt to argue otherwise.

A rehearing should be granted so that the Court may
enter a decision consistent with the weight of authority.

IV

The decision conflicts in principle with Brink v. United

States, (CA 6, 1945) 148 F. 2d 325, 328, Spies v. United



states, (1943) 317 U.S. 492, and Spurr v. United States,

(1899) 174 U.S. 728, in approving an instruction which

erroneously (1) permitted a conviction under Section

145(a), on which the statute had run when appellants were

indicted under Section 145(b), and (2) did so without in-

forming the jury that Section 145(a) requires '' willful"

misconduct. The opinion filed does not attempt to argue

otherwise or to explain why appellants' contention was

rejected.

With all deference, we suggest that litigants are entitled

to some statement of the reasoning which causes their

contentions to be rejected, particularly with respect to a

contention which found favor with one of the judges at

the oral argument. This contention did so.

The Court will recall that one of the judges informed

government counsel that he considered it error to have

included in the instructions the paragraph involved in this

contention (R. 1952; see Appellants' Opening Brief, pp.

48-51), and asked him to address himself to the point.

Counsel's principal reply, as we recall it, was that that

paragraph must be read in the context of the entire in-

structions, to which the judge remarked that a juror argu-

ing for conviction would take it out of context to support

his arguments.

We were impressed that the judge's reaction to the

government's point is supported by Bollenhach v. United

States, (1946) 326 U.S. 607, 613-614, where the Supreme

Court held that a good passage will not cancel out a bad

one, since jurors cannot be expected to know which is
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which. Moreover, this instruction stood alone. There was

no relevant context to soften, explain or contradict it.

In these circumstances, we are amazed to learn that no

member of the Court now thinks the point valid or even

worthy of discussion. In these circumstances at least, the

litigants should be told why the contention is rejected.

We believe the point is valid. We believe the judge's

first reaction to it was correct. We submit that a

rehearing should be granted to permit reexamination of

the point.

V
The decision conflicts with Fryer v. United States, (CA

D.C., 1953) 207 F. 2d 134, cert. den. sub nom. V. S. v.

Fryer, 74 S.Ct. 135, rehearing den. 74 S.Ct. 305, and with

Gordon v. United States, (1953) 344 U.S. 414. The first of

these cases held that defence inspection of written state-

ments given to the government by its witnesses was a

matter of right where the statements were not shown to

be inconsistent with their testimony, under Criminal Kule

17(c), and the latter case applied the rule to demands for

inspection made for the first time during the trial.

Here such demands, made during the trial, were denied.

In the cases of Mrs. Cowart and Mrs. Pierson this er-

roneous denial was particularly harmful to the defence,

because they were key government witnesses.

The Court's opinion does not disclose why it did not

apply these decisions here. In fact, this point may be

one referred to as a "peccadillo". If so, we are certain

the Court has not fully grasped the extent to which the
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Gordon and Fryer cases require reexamination of earlier

decisions. If, on the other hand, the Court's belief is that

it should follow its earlier decisions, notwithstanding their

apparent disapproval in the Gordon case (see Appellants'

Reply Brief, p. 15), we suggest that belief should be ex-

pressly stated in order that the Court's position may be

understood.

VI

The opinion indicates that the Court has misconceived

the bases of our objection to the restrictions on the cross-

examination of Mrs. Cowart. The opinion deals with it

entirely as a question of restricting the use of leading

questions. On this point, as our reply brief states (p. 8),

the only federal case heretofore in point was Arnette v.

United States, (C.A. 4, 1946) 158 F. 2d 11. Accordingly,

in upholding the trial judge on this aspect of the case, the

Court appears to have created a conflict between the cir-

cuits.

The leading question aspect of the point was not, how-

ever, our principal complaint. Other restrictions—those

on the scoye of cross-examination, rather than its man-

ner—were more harmful and were erroneous. The Court's

opinion mentions none of these other objections, and the

decision rejecting them conflicts with decisions in other

circuits as well as with Alford v. United States, (1931)

282 U.S. 687. There are several points of conflict.

Each of these restrictions arose on re-cross. On cross,

the defence had succeeded in weakening Mrs. Cowart 's

adverse testimony and in eliciting some favorable testi-

mony, to the effect that Mrs, Cowart had been told by
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Mrs. Mitchell in or before 1947 that the money to be deliv-

ered to the latter was to be used to buy a home (E.. 795,

797). On redirect, the government read to the jury nu-

merous passages from the witness' grand jury testimony

in order to develop an apparent conflict between that tes-

timony and her testimony on cross (R. 816-822). On re-

cross, the defence sought to remove the implication of

conflict and also to weaken the effect of the grand jury

testimony itself, and ran into a series of restrictions. We
shall demonstrate how the decision upholding those re-

strictions conflicts with other decisions.

One. Alford v. United States, (1931) 282 U.S. 687, re-

versed this Court for approving a restriction on cross-

examination which prevented the defence from going into

the possible bias of a prosecution witness, attributable to

intimidation by the prosecution. The Court, it appears

to us, has done this very thing again in this case. Mrs.

Cowart had testified on cross that Government agents had

told her she had the choice of cooperating or being indicted

herself. (R. 806, 809-810.) When the defence sought to

show that her grand jury testimony read to the jury by

the prosecutor on redirect had been given after she had

been informed of that "choice", the trial judge prevented

it. Defence counsel explained his purpose was to show

'intimidation", but was told ''no more speeches." (R.

833.) Counsel conformed to the ruling and shifted his re-

cross to other matters. (R. 833-834.) Under the Alford

case this line of inquiry should not have been restricted.

Sandroff v. United States, (CA 6, 1946) 158 F. 2d 623, also

supports us.
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Two. In the Alford case, the Supreme Court said (282

U.S. at 692)

:

"It is the essence of a fair trial that reasonable lati-

tude be given the cross-examiner, even though he is

unable to state to the court what facts a reasonable

cross-examination might develop. Prejudice ensues

from a denial of the opportunity to place the witness

in his proper setting * * *." (Emphasis ours.)

Consistently with the right that language appeared to

give him,^ defence counsel sought to show that when Mrs.

Cowart gave that grand jury testimony she had been

distraught with worry over her husband's illness (he died

from cancer during the trial), and also that her testimony

before the grand jury had not been cross-examined. He

was denied the right to develop either point. (R. 827; R.

824-826.) Accordingly, he was not permitted to place the

grand jury testimony in its proper setting, contrary to the

Alford case.

The recross begins at R. 823, and the restrictions placed

on defence counsel's efforts to cross-examine about the

setting and circumstances in which Mrs. Cowart gave the

grand jury testimony begin on the very next page, R.

824. The recross on this point was restricted in this line

of inquiry in every direction it took. (R. 824-834.) Mrs.

Cowart was one of the principal prosecution witnesses, so

restrictions in limine on cross-examination designed to

place her grand jury testimony, which the prosecutor had

read to the trial jury, in its setting, were prejudicial error.

sEarlier in the opinion the Supreme Court had said (282 U.S.

691) : *' Cross-examination of a witness is a matter of right."
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United States v. Cohen, (CA 3, 1947) 163 F. 2d 667; Dich-

son V. United States, (CA 10, 1950) 182 F. 2d 131; United

States V. Augustine, (CA 3, 1951) 189 F. 2d 587; cf. Lind-

sey V. United States, (CA D.C., 1942) 133 F. 2d 368.

Three:

"Cross-examination is a matter of right. (Citations

omitted.) That this right is not limited to such cross-

examination which will necessarily tend to discredit

the testimony in chief is apparent from the Alford de-

cision." U.S. V. Michener, (CA 3, 1945) 152 F. 2d 880,

884.

Yet, in spite of this rule, this Court has uj^held the trial

judge's action in denying defendant the right on recross

to rehabilitate helpful testimony of Mrs. Cowart which

had been shaken by the government's use of the grand

jury transcript in such manner as to create the impression

that that favorable testimony was contrary to what she

had told the grand jury. Defence counsel was trying to

show that she had given that same testimony to the grand

jury. (K. 829-831, 835.) This is directly analogous to the

restriction which brought a reversal in the Michener case.

Thus the decision herein on this point is contrary to the

Michener decision and, if that case is right, to the Alford

case as well.

The Court has indicated in its opinion that all restric-

tions on cross-examination are within the discretion of the

trial judge. If the Court meant that these restrictions

were within the discretion of the trial judge to impose,

its view conflicts specifically with Lindsey v. United States,

(CA D.C., 1942) 133 F. 2d 368, and generally with Alford
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V. United States, supra, and District of Columbia v.

Clawans, (1937) 300 U.S. 617, 632. In the Lindsey case

the court held that the oft-repeated statement about the

conduct of cross-examination being within the discretion

of the trial judge relates to ^'conduct * * * unfair to a

witness, undue inquiry into collateral matters to test

credibility, and the like," but this discretion does not re-

late to scope. 133 F. 2d at 369. Lil^ewise, in the Alford

case the Supreme Court said (the emphasis in the follow-

ing quotation is from the opinion of the Court of Appeals

in the Lindsey case)

:

''The extent of cross-examination with respect

to an appropriate subject of inquiry is within the

sound discretion of the trial court. It may exercise a

reasonable judgment in determining when the subject

is exhausted, * * *. The trial court cut off in limine

all inquiry on a subject with respect to which the de-

fence was entitled to a reasonable examination. This

was an ahuse of discretion and prejudicial error."

282 U.S. 687, 694.

Similarly, in District of Columbia v. Clawans, (1937)

300 U.S. 617, 632, where reversal by the appellate court

was affirmed, the Supreme Court said:

"The extent of cross-examination rests in the sound

discretion of the trial judge. Reasonable restriction

of undue cross-examination, and the more rigorous

exclusion of questions irrelevant to the substantial

issues of the case, and of slight bearing on the bias

and credibility of the witnesses, are not reversible

errors. But the prevention, throughout the trial of

a criminal case, of all inquiry in fields where cross-

examination is appropriate, * * * passes the proper
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limits of discretion and is prejudicial error. See Al-

ford V. United States, supra."

We cannot possibly disagree with the statement in this

Court's opinion that "The object of examination is to get

the facts." We suggest, however, that defence counsel

was seeking to do that very thing and the trial judge's

ruling restricted his doing so. We believe this point

escaped the Court's attention and it believed, incorrectly,

that the only issue before it was the form of the questions.

A rehearing should be granted.

VIII

(a) The discussion in the opinion devoted to the res

judicata point does not answer the contention we made.

We refer to page 10 of the slip opinion. The instruction

given did not ''frustrate the appellee's strategy com-

pletely" or at all. The instruction given includes damag-

ing portions not quoted in the opinion, portions which in-

structed the jury entirely in line with appellee's strategy.

The instructions informed the jury that the evidence

of understatements in the years before 1947 had been ad-

mitted ''under the rule that acts similar to those charged

in the indictment can be proved to show intent when they

are sufficiently near * * * and of the same general nature

as the transactions out of which the alleged criminal act

arose." (R. 1944.) This instruction, standing alone, left

the jury free to speculate whether the understatements

in 1942-1946 showed an intent to evade, and free to de-

cide on the evidence before this jury that the Doctor was



17

guilty in the years 1942-1946 of a pattern of unlawful con-

duct which continued into 1947.

Under established principles of res judicata, the jury

was not entitled to speculate about the Doctor's intent

in 1942-1946. The jury was bound by his prior acquittal.

It should have been informed that it must consider Dr.

Mitchell innocent of unlawful intent in 1942 to 1946. In-

stead it was told neither his guilt nor his innocence on the

previous trial for the years 1942-1946 was to be consid-

ered. The instruction added, ''nor are you to consider

for any purpose whatsoever the result of any previous

trial." (R. 1938-1939.)

Undoubtedly, the jury knew of the prior acquittal. This,

though, is not all the law requires. The law requires that

nothing be permitted to undermine it in the jury's eyes.

In view of the evidence introduced by the prosecution, and

the prosecutor's argument to the jury, the instructions

given were inadequate to insure that the jury would not

convict for 1947 because they thought the defendant guilty

for 1942-1946.

(b) The panel which decided this case appears to have

erected an additional barrier to the application of Rule

52(b) to erroneous instructions. The opinion cites Rule

18(2) (d) of the rules of this Court as a barrier in this

particular case because we failed to set out in our Specifi-

cations of Error "the grounds of the objection urged at

the trial." No objection was urged at the trial, so there

were none we could set forth. Accordingly, the opinion

states, we failed to comply with the rules of this Court and
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therefore consideration under Rule 52(b) of the Rules

of Criminal Procedure is foreclosed.

This means that in no case where Rule 30 has not been

complied with can Rule 18(2) (d) of the rules of this Court

be complied with, resulting in a situation where Rule

52(b) will never be applied by this panel to erroneous in-

structions, except possibly sua sponte.

Counsel practicing in this Court are now faced with an

impossible situation whenever the present problem is pre-

sented. Apparently this particular panel refuses any

longer to follow Samuel et al. v. United States, (CA 9,

1948) 169 F. 2d 787, where the court sat en banc in order

to lay down a rule for this circuit. In Kohey et al. v.

United States, (Nov. 30, 1953) 208 F. 2d 583, 587-589, a

three-judge panel of this Court departed from the Samuel

rule. However, in ScJiino et al. v. United States, (Dec. 2,

1953) 209 F. 2d 67, 74-75, a three-judge panel cited the

Samuel case as authoritative, and held the assertion of

error in an instruction should be considered under Rule

52(b) although there had not been compliance below with

Rule 30. Finally, in Benatar v. United States, (Jan. 6,

1954) 209 F. 2d 734, 743-745, a three-judge panel, one

judge dissenting, held that this Court would apply Rule

52(b) only to "stock" instructions, not to instructions

peculiar to the facts of the particular case.

The erroneous instruction in the Samuel case was not

of "stock" nature, but was an unsuccessful attempt to

state the OPA regulations applicable to the facts of that

particular case. Those regulations were so complex and
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j&lled with exceptions to all rules that any effort to treat

precise instructions concerning them as of ''stock" na-

ture would be productive of error in nearly every case.

Yet the erroneous instruction was considered under Rule

52(b), and was made a ground of reversal.

Counsel's uncertainty about the rule in this circuit is

added to by the fact that one judge participated in each

of the foregoing cases and signed the prevailing opinion in

each one, although they stated contrary rules.

What, then, is the rule in this circuit! Does it vary from

panel to panel? We submit that at present it appears to.

That is the precise situation for which Congress designed

the ''in banc" procedure of 28 U.S. Code Section 46(c).

Textile Mills Securities Corporation v. Commissioner,

(1941) 314 U.S. 326, 335; Western Pac. R. Corporation v.

Western Pac. R. Co., (1953) 345 U.S. 247, 260, footn. 20.

Accordingly, we suggest that the full court should de-

termine whether the prior rule adopted by it in Samuel

V. United States, (1948) 169 F. 2d 787, should be adhered

to, or should be abandoned.

The Court may also wish to consider the fact that the

instructions considered and held reversible error in

Screws v. United States, (1945) 325 U.S. 91, 106-107, were

not stock instructions but were special-fact situation in-

structions. See 325 U.S. at 107. Yet the Supreme Court

took note of the error sua sponte and reversed on ac-

count of the erroneous instructions. Likewise, in Fisher

V. United States, (1946) 328 U.S. 463, 467-470, the Su-

preme Court considered, sua sponte, the possibility that a
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stock instruction on premeditation should have been varied

for a special-fact situation and concluded that it need not

have been. In both cases there had not been compliance

with what is now Eule 30.

Accordingly, the Supreme Court will notice such errors

sua sponte, and presumably it expects this Court to do so

as well. This means, then, that the problem is whether

this Court wishes counsel not to assist it in the perform-

ance of this duty.

We suggest that unless the full court instructs counsel

not to do so, in the present state of uncertainty consci-

entious counsel will feel compelled to call such points to

the attention of the Court.

CONCLUSION.

For the foregoing reasons, a rehearing should be

granted. We suggest that in view of the conflicts the de-

cision would establish if reaffirmed, the case should be

reheard en banc.

San Francisco, California, July 2, 1954.

Eespectfully submitted,

Valentine Brookes,

Arthur H. Kjent,

Paul E. Anderson,

Attorneys for Appellants.
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In the United States District Court, Northern Dis-

trict of California, Northern Division

Civil Action No. 6435

THYS COMPANY, a corporation, and E.

CLEMENS HORST COMPANY a corpora-

tion, Plaintiffs,

vs.

SOPHIE OESTE, an individual.

Defendant.

COMPLAINT
1. The action arises under U. S. Code, Title 28,

Section 1338(a) and U. S. Code, Title 35, Sections

67 and 70, as hereinafter more fully appears.

2. On December 24, 1940, United States Letters

Patent No. 2,226,009 were duly and legally issued

to plaintiff E. Clemens Horst Company, a corpora-

tion, for an invention in Hop Separator ; and plain-

tiff E. Clemens Horst Company since that date has

been and still is the owner of those Letters Patent.

3. On or about October 18, 1940, Edouard Thys,

a resident of Sacramento County, California, en-

tered into an exclusive license agreement with plain-

tiff E. Clemens Horst Company, whereby said Edou-

ard Thys became the exclusive licensee under cer-

tain United States and foreign Letters Patent and

applications including application for United States

Letters Patent Ser. No. 299,986, for Hop Separator,

filed June 20, 1940, and which said application ma-

tured on December 24, 1940 as said United States

Letters Patent No. 2,226,009. On or about Decem-
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ber 30, 1946, said Edouard Thys did assign all his

rights, title and interest in said agreement, dated

October 18, 1940, to plaintiff Thys Company, a cor-

poration, and plaintiff E. Clemens Horst Company

did consent to said assignment, in writing, on or

about January 24, 1947, and plaintiff Thys Com-

pany, since that date has been and still is the ex-

clusive licensee under said United States Letters

Patent No. 2,226,009.

4. Defendant has for a long time last past and

still is infringing those Letters Patent No. 2,226,009

by making, selling and using Hop Separators em-

bodying the patented invention and will continue to

do so unless enjoined by this Court.

5. Plaintiff Thys Company has placed the re-

quired statutory notice on all Hop Separators manu-

factured, and/or leased, and/or sold by it under

said Letters Patent and has given written notice to

defendant of her said infringement.

Wherefore, i^laintiffs demand a preliminary and

final injunction against further infringement by de-

fendant and those controlled by defendant, an ac-

counting for profits and damages, a sum equal to

three times the amount of actual damages sustained,

by plaintiff, an assessment of costs against defend-

ant, an award of reasonable attorneys' fees, and

such other relief as the Court may see fit to award.

/s/ TOWNSEND & TOWNSEND,
Attorneys for Plaintiff

[Endorsed] : Filed December 15, 1950.
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[Title of District Court and Cause.]

ANSWER
Comes now the above named defendant and for

Answer to the Complaint on file herein admits,

denies and alleges as follows:

I.

Answering paragraph 1 of said complaint, de-

fendant admits that the action arises under U. S.

Code, Title 28, Section 1338(a) and U. S. Code,

Title 35, Sections 67 and 70.

II.

For answer to paragraph 2 of said complaint,

defendant admits that Letters Patent of the United

States, No. 2,226,009, were issued on or about De-

cember 24, 1940 to George E. Miller of Sacramento,

California, assignor to E. Clemens Horst Company,

San Francisco, California, a corporation of New
Jersey; denies that said Letters Patent were duly

and legally issued to plaintiff E. Clemens Horst

Company, a corporation; and denies that plaintiff

E. Horst Company, a corporation, ever since De-

cember 24, 1940 or at any subsequent time has been

and now is the owner of said Letters Patent.

III.

Answering paragraph 3 of said complaint, de-

fendant avers that she has no knowledge of the

alleged exclusive license agreement recited in said

paragraph 3 between the plaintiff E. Clemens Horst



G Thys Company, et al., vs.

Company and Edouard Thys of Sacramento, Cali-

fornia; avers that she has no knowledge of the

recited assignment from Edouard Thys to plaintiff

Thys Company; and further avers that she has no

knowledge of the recited consent of plaintiff E.

Clemens Horst Company to said assignment or any

assignment, in writing or otherwise, and therefore

denies all and singular the allegations of said para-

graph 3 relating to said exclusive license, said as-

signment and said consent and leaves plaintiffs to

make such proof thereof as they may be advised;

and denies that plaintiff Thys Company at any

time has been and still or now is an exclusive

licensee under said United States Letters Patent

Xo. 2,226,009.

IV.

For answer to paragraph 4 of said complaint, de-

fendant denies each and every allegation, all and

singular, in said paragraph 4 contained.

V.

Answering paragraph 5 of the complaint on file

herein, defendant avers that she has no knowledge

of the matters therein set forth and alleged, and

therefore denies each and every, all and singular, of

the allegations in said paragraph 5 contained.

YI.

Further answering the complaint on file herein,

defendant upon information and belief avers that

said Letters Patent No. 2,226,009 is invalid and

void for the following reasons:
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(A) because long prior to the alleged invention

by said George E. Miller of the alleged improvement

described and claimed in said Letters Patent, or

more than two years prior to the date of the applica-

tion which matured into said Letters Patent, the

said alleged improvements, or all material and sub-

stantial parts thereof, had been patented or de-

scribed in printed publications, as follows:

United States Letters Patents

Number Inventor Date of Grant

240,889 Compton May 3, 1881

540,774 Armstrong June 11, 1895

544,156 Clark Aug. 6, 1895

555,553 Randolph Mar. 3, 1896

655,161 Poorbaugh July 31, 1900

936,162 Pringle Oct. 5, 1909

1,008,914 Horst Nov. 14, 1911

1,054,119 Horst Feb. 25, 1913

1,054,551 Horst Feb. 25, 1913

1,287,624 Bot Dec. 18, 1918

1,107,207 Scott Aug. 11, 1914

1,153,304 Hamacheck Sept. 14, 1915

1,488,249 Horst Mar. 25, 1924

1,583,201 Thompson May 4, 1926

2,115,107 Hoffeld Apr. 26, 1938

2,138,529 Thys Nov. 29, 1938

Foreign Letters Patent

(German)

555,267 Buttner July 19, 1932

and by and to others whose names and the numbers
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of whose patents defendant begs leave to affix

hereto, by amendment or otherwise, when defendant

has fully ascertained the same;

(B) because long prior to the alleged invention

by the said George E. Miller in the alleged improve-

ments described and claimed in Letters Patent No.

2,226,009, the same or all material and substantial

parts thereof had been known and used by others

in the United States, and particularly by the fol-

lowing, to-wit:

1. By the patentees and assignees of the patents

listed in this paragraph VI, sub-paragraph (A)

;

and

2. By others whose names, residences and places

of knowledge and use defendant begs leave to affix'

hereto, by amendments or otherwise, when defend-

ant has fully ascertained the same;

(C) because more than two years prior to the

filing of the application which matured into said

Letters Patent No. 2,226,009, the alleged invention

described and claimed therein had been in public

use or on sale within the United States, and par-

ticularly by the persons and companies named in the

preceeding sub-paragraph (B) of this paragraph

VI, and by others whose names, residences and

places of use and/or sale, defendant begs leave to

affix hereto, by amendment or otherwise, when de-

fendant has fully ascertained the same.

VII.

Further answering the complaint on file herein,

defendant avers, upon information and belief, that
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the alleged improvements of inventions purported

to be covered by said Letters Patent No. 2,226,009,

and particularly defined in the claims thereof, were

devoid of substantial novelty or invention in view

of the well known state of the art as shown by the

printed publications or patents and the prior use

and knowledge by others, as set forth in paragraph

VI hereof, as well as by others, as well as by other

practices commonly known and used by the public,

particularly with respect to previous separator belts,

alone, as well as in combination therewith of de-

livery and take-off conveyors, and did not constitute

patentable subject matter of invention or discovery

within the meaning of the Patent Laws of the

United States, and by reason thereof defendant

avers that said Letters Patent No. 2,226,009, and

each and every claim thereof, is invalid and void.

VIII.

For further answer to the complaint on file

herein, defendant avers upon information and belief

that said Letters Patent No. 2,226,009 does not, nor

does any claim thereof, disclose, describe or define

patentable subject matter within the meaning of the

Patent Laws of the United States but on the con-

trar}^ said Letters Patent sets forth, described and

claims only old and familiar means in common

knowledge and use long prior to the alleged inven-

tion thereof by said George E. Miller which were

witliin the reach of and at the disposal of any per-

son skilled in the art of hop picking machines and

separators for hop picking machines desiring to
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utilize the same, and further avers that the details

of said alleged invention of said Letters Patent rep-

resent only ordinary mechanical skill and, therefore,

defendant further avers that said Letters Patent

No. 2,226,009 is invalid and void.

IX.

Further answering the complaint on file herein,

defendant avers upon information and belief that

the claims, and each of them, of said Letters Patent

No. 2,226,009 are so limited and restricted by the

prior art, hereinabove set forth, as well as by the

admissions of and action taken by the said George

E. Miller and by the plaintiffs in prosecuting the

application which matured into said Letters Patent,

and by the limitations and restrictions under the

requirements of the Commissioner of Patents prior

to the allowance of said Letters Patent, and where-

fore plaintiffs, and each of them, are estopped to

claim or assert broader construction for such alleged

invention than the specific combinations of specified

elements as arranged in the manner set forth and

defined in the claims, and each of them of said

Letters Patent.

X.

For further answer to the complaint on file

herein, defendant avers that said Letters Patent No.

2,226,009 is invalid and void as to each and every

claim thereof because said claims define unpatent-

able aggregations as distinguished from patentable

combinations.
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XI.

For further answer to the complaint on file

herein, defendant avers that the claims, and each of

them, of said Letters Patent No. 2,226,009 are in-

valid and void because the making of the alleged

inventions therein set forth did not involve the in-

ventive faculty; because the alleged inventions

therein set forth are merely expedients such as have

been used theretofore in various forms of mechani-

cal arts and otherwise; because the adaptation of

such expedients to hop picking machines or to hop

separators was nothing more than ordinary me-

chanical skill ; because the alleged inventions therein

set forth amount to but the utilization of well-known

properties of a well-known material and the achieve-

ment of no unexpected result or results ; and because

the alleged inventions therein set forth amount to

no more than the substitution of one well-known

material for another well-known material in an old

and exhausted combination or association of ele-

ments employed in the material separator and ma-

terial grader arts long prior to the alleged inven-

tions of said Letters Patent No. 2,226,009.

XII.

Further answering the complaint on file herein,

defendant avers that said Letters Patent No. 2,226,-

009 and every part and claim thereof are invalid

and void for want of patentable novelty and because

the claims thereof are broader than the alleged in-

vention disclosed; because the claimed combinations

are, and each of them is, old in the aii: or related
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or analogous arts; and because said George E.

Miller, the applicant named in the application which

matured into said Letters Patent No. 2,226,009 has

claimed in said Letters Patent more than said ap-

plicant invented if any invention is therein dis-

closed.

Wherefore, defendant prays:

1. That this Honorable Court adjudge and decree

that said Letters Patent No. 2,226,009 is invalid and

void as to each and every claim thereof;

2. That this Honorable Court adjudge and decree

that even if said Letters Patent No. 2,226,009 be

valid the defendant herein has not infringed said

Letters Patent nor any claim or claims thereof;

3. That this Honorable Court enter its judgment

herein dismissing the complaint on file herein and

this action, and awarding the defendant her costs

and expenses herein incurred; and

4. That this Honorable Court grant defendant

such other and further relief as to it may seem meet

and just in the premises.

/s/ C. K. CURTWRIGHT,
/s/ JULIUS KELLER,
/s/ WHITE & WHITE,

Attorneys for Defendant

Acknowledgment of Service attached.

[Endorsed] : Filed April 17, 1951.
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[Title of District Court and Cause.]

MEMORANDUM
Ecclesiastes tells us that men "have sought out

many inventions". Consequently—to paraphrase the

same Preacher—of making many patents there is

no end.

Frequently, however, patents have been impro-

vidently granted. In the words of Mr. Justice

Douglas, ''The Patent Office, like most administra-

tive agencies, has looked with favor on the oppor-

tunity which the exercise of discretion affords to

expand its own jurisdiction. And so it has placed

a host of gadgets under the armour of patents

—

gadgets that obviously have had no place in the

constitutional scheme of advancing scientific knowl-

edge."^

Of such a jejune type is the patent in suit.

1. The Complaint:

The complaint was filed on December 15, 1950. It

alleged that on December 24, 1940, United States

Letters Patent No. 2,226,009 were issued to the

plaintiff Horst Company "for an invention in Hop
Separator", and that the Horst Company is still

the owner of the patent. Other allegations were

:

On October 18, 1940, Edouard Thys entered into

an exclusive license agreement with the Horst Com-

pany, whereby Thys became the exclusive licensee

^Concurring opinion in Great Atlantic & Pacific

Tea Co. vs. Supermarket Equipment Corp., 340 U.S.

147, 156 (1950).
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under "certain United States and foreign Letters

Patent and applications, including Application * * *

Ser. No. 299,986, for Hop Separator, filed June 20,

1940, and which said application matured" as the

patent in suit, No. 2,226,009, hereinafter referred

to as "the patent".

On or about December 30, 1946, Thys assigned his

title to the agreement to the plaintiff Thys Com-

pany, and the plaintiff Horst Company consented to

the assignment on or about January 24, 1947, since

which latter date the Thys Company has been the

exclusive licensee under the patent.

The defendant has been infringing the patent

"for a long time last past" and will continue to do

so unless enjoined by this Court. The plaintiff Thys

Company has placed the required statutory notice

on all Hop Separators manufactured, "and/or

leased, and/or sold by it" under the patent, and has

given written notice to the defendant of her in-

fringement.

The complaint closes with a demand for a pre-

liminary and final injunction, for an accounting for

profits and damages, a sum equal to three times the

amount of actual damages, etc.

2. The Answer:

After divers proceedings not here relevant, on -'I

April 17, 1951, the defendant filed her answer. She

denied the validity of the patent, on the ground that

more than two years prior to the date of the ap-

plication therefor, "the said alleged improvements,

or all material and substantial parts thereof, had

been patented or described in printed publications".
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The answer lists sixteen prior domestic patents and

one foreign patent, and also asserts prior public use

or offer for sale of the '' alleged improvements" by

the patentees and assignees of the seventeen patents,

and by others.

It is also averred that the alleged improvements

or inventions ''purported to be covered" by the

patent were devoid of substantial novelty or inven-

tion because of the prior art, as shown by printed

publications or patents, "the prior use and knowl-

edge by others," etc., '' particular (ly) with respect

to pervious separator belts, alone, as well as in com-

bination therewith of delivery and take-off con-

veyors," etc. The defendant asserts that the claims

define "unpatentable aggregations as distinguished

from patentable combinations".

The answer further alleges that the patent de-

scribes and claims "only old and familiar means in

common knowledge and use long prior to the alleged

invention thereof by * * * George E. Miller (the

assignor of the patent to the Horst Company),

which were within the reach of and at the disposal

of any person skilled in the art," etc.

File wrapper estoppel is also pleaded, and in-

fringement is denied.

On April 22, 1952, the defendant filed a "Notice

of Additional Defenses", listing five additional

patents "as evidence of previous invention, knowl-

edge, or use of the thing patented," etc.

3. The Motion to Dismiss:

At the close of the plaintiffs' case in chief, the

defendant made an oral motion to dismiss, on the
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grounds that ''the disclosure of this patent is in-

definite, incomplete, not clear, and not in accordance

or in conformity with Revised Statute (s) 4888 or

35 useA 33". The Court deferred a ruling on the

motion until the conclusion of the case.

Since the Court is disposing of this litigation on

a broader ground, a ruling on the motion to dismiss

is not necessary.

4. The Patent:

Three claims are contained in the patent in suit.

They are set out in the margin.^

^"1. In a machine for separating hops from
leaves, stems and other foreign material, a pair of

spaced endless sprocket chains, upper and lower
pairs of sprocket gears to support the chains, cross-

bars connecting the chains, a pervious separator belt

composed of netting material woven from textile

cords supported by the cross-bars, cross-slats dis-

posed on top of the netting material and securing
said material to the cross-bars, said net and the
chains supporting the same being disposed on an
incline, means for imparting continuous movement
to the belt in a direction to cause it to travel up the
incline, means for maintaining a continuous flow of
air through the netting material, and means for de-
positing hops, leaves and stems on the netting ma-
terial at a point adjacent the upper end, the mesh
in said netting material being slightly smaller than
the hops to be separated, to permit the hops to roll

down the inclined surface presented by the netting
material, the mesh in said netting, and the cross-
slats^ retaining the leaves and large stems but per-
mitting smaller stems to fall through the mesh of
the netting material.

"2. In a machine for separating hops from
leaves, stems and other foreign material, a pair of
s}faced endless si)rocket chains, upper and lower
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At the outset, it may be well to consider some

generalizations indulged in by the plaintiffs with

regard to their patent.

pairs of sprocket gears to support the chains, cross-

bars connecting the chains, a pervious separator belt

composed of netting material woven from textile

cords supported by the cross-bars, knots formed at

the points where the cords intersect each other to

form meshes of the netting material, cross-slats dis-

posed on top of the netting material and securing
said material to the cross-bars, said net and the

chains supporting the same being disposed on an
incline, means for imparting continuous movement
to the belt in a direction to cause it to travel up the

incline, means for maintaining a continuous flow of
air through the netting material, and means for
depositing hops, leaves and stems on the netting
material at a point adjacent the upper end, the

mesh in said netting material being slightly smaller
than the hops to be separated, to permit the hops to

roll down the inclined surface presented by the

netting material, the mesh in said netting, the knots
formed at the intersection of the meshes, and the

cross-slats, retaining the leaves and large stems but
permitting smaller stems to fall through the mesh
of the netting material.

"3. In a machine for separating picked hops
from leaves, stems and other foreign material, a
pervious separator belt composed of textile netting

material having a diamond-shaped mesh slightly

smaller than the size of the hops to be separated,
means for disposing the belt on a sufficiently steep
incline to cause hops deposited on the surface of the

belt adjacent the upper end thereof to roll down the
incline and off the belt, means for imparting con-
tinuous movement to the belt in a direction opposite
to the rolling hops, and means for maintaining a
continuous flow of air through the belt with suf-

ficient velocity to cause leaves and the like to adhere
thereto."
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In the first place, they assert that the ** citation

of so many prior art patents (supra) in and of

itself, is evidence that there is no substance to Mrs.

Oeste's argument that Miller (sic) combination did

not require invention". This seems to be a non

sequitur on the plaintiffs' part; for the classical

purpose of citing prior art is to show lack of in-

vention in the patent in suit. If the prior art cited

is not relevant, a criticism of this type might be

appropriate ; but the mere citation of earlier patents

is not, "in and of itself", evidence of any weakness

in an alleged infringer's argument.

Furthermore, in describing their machine, the

plaintiffs indulge in considerable hyperbole. It is

scarcely appropriate to refer to what is admittedly

a ''combination patent"—even were it meritorious

—as representing ''a high degree of invention".

Similarly, this Court cannot agree that ''this is one

of the few cases which has (sic) come before this

Court in which the patent in suit could be said to

meet all of the affirmative tests of invention which

have been announced by the Courts". Nor is there

factual justification in the record for the statement

that "The Miller Combination Has Produced Sur-

prising New Results".

Again, some of the assertions contained in the

testimony adduced by the plaintiffs are palpably

immoderate—such as the statement by the witness

Wisseman that comparing his "original" machine

with the "fishnet separator" of the patent in suit

"would be somewhat like comparing a wheelbarrow

to a Cadillac"!
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Finally, somewhat intemperate is coimsers criti-

cism of William A. Doble, the defendant's expert

witness. When Mr. Doble took the stand, one of the

attorneys for the plainti:ffs stipulated to his quali-

fications ''absolutely", declaring that "there is no

question about qualifying Mr. Doble as an expert

witness". Yet in their reply brief counsel assert

that "The Defendant's Expert Is Not Credible"

that his "capacity and experience is (sic) that of

an advocate on the stand rather than that of a fact

witness"; and that "His testimony is entitled to no

more weight than the argument of counsel" (Em-

phasis supplied.) The Court does not believe that

these strictures upon Mr. Doble 's "capacity" and

"experience" are warranted.

Each Component of the Combination Is Old:

The elements of this combination patent are old.

The plaintiffs do not only admit this: they insist

upon it. For example, their counsel declared—some-

what tautologically perhaps—that every element of

the patent was "old and ancient", or "infinitely

old". Indeed, counsel tried to lead Doble to say that

the fishnet was used in ancient days—yea, verily,

even unto "Biblical times". So vehement, as a mat-

ter of fact, has been the emphasis upon the almost

paleozioc antiquity of this implement, that a reader

of the record would be only mildly surprised to

learn of a fishnet buried in the primordial ooze

—

droi)ped there by a discouraged Pithecanthropus!

Despite these emphatic disclaimers of any novelty

inherent in a fishnet, however. Miller, the assignor
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of the patent in suit, insisted on the stand 'Hhat a

belt made of netting—a pervious belt of netting had

never been used before and is entirely new." Miller

added

:

''The material used in manufacturing this

belt is old, of course, but the formation of it

into a separating belt was an entirely new idea,

had never been used, and proved successful."

Elsewhere in his testimony. Miller repeated that

assertion. He testified that the only difference in his

patent is that the "inclined plane" is built of "dif-

ferent material"; and that "the mesh constructed

for the separating purposes"—"that is the inven-

tion".

Nevertheless, in the specifications that form part

of the patent. Miller stated:

"While good results have been obtained with

netting material made both from wire and from

textile cord, that is, cord similar to so-called

'fish line', or that used in the manufacture of

fish nets, the fish-net type of pervious belt seems

to give the best results; and while this and

other features of my invention have been de-

scribed and illustrated in more or less specific

form, I nevertheless wish it understood that

changes may be resorted to within the scope of

the appended claims." (Page 3, col. 1, lines 20-

30 of the patent.)

On cross-examination, when Miller was questioned

regarding the concession in the patent that "good

results have been obtained with netting material

made both from wire and from textile cord", he
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pointed out that he ''didn't patent the metal belt",

but "The fishnet belt".

While it is true that the claims themselves specify

that the separator belt shall be made of textile

netting material, the concession in the specifications

that ''good results have been obtained" with wire

netting throws some light upon the plaintiffs' ex-

travagent claims of "surprising new results".

Claim 2 of the patent differs from the other two

claims in that it calls for "knots formed at the

points where the cords intersect each other to form

the meshes of the netting material, '

' etc. Doble testi-

fied that "The knots projecting above the net would

tend to cause material to adhere to the surface of

the net," but that this is "obvious" and "Inherent

in the fishnet itself".

5. The Parade of Prior Patents:

The mesh of the separator belt, then, is the

claimed "invention".

Let us see just how much patentable novelty the

plaintiffs have caught in their fishnet. A glance at

the prior art gives the answer.

(a) Scott, No. 1,107,207, August 11, 1914:

The device was designed for hulling peas and

beans. There was specified "a special screening sur-

face for the body of the separating driun 24. This

consists of a pliable netting of fibrous strands such

as the cord netting, shown in Fig. 5. I may make

use of an ordinary seine or fish net, but in order to

make use of a heavier thread I prefer to make a net

by using large sized cord crossed at suitable in-
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tervals to form the correct size or opening and

staple the cords together instead of knotting them/'

(Emphasis supplied.)

Miller admitted that fishnets have knots at the

intersections of the cords to form the meshes, but

added, not very luminously, ''they are just knots

because they happen to be there".

Doble testified that the pervious separating belt

shown in Scott performs the same function in the

Miller patent that it does in the Scott patent,

(b) Horst, No. 1,488,249, March 25, 1924:

This patent teaches an ''incline or surface down
which the hops are permitted to roll during the

separating operation" and overlapping slats 7 that

"may be covered with canvas or the like to present

a roughened or adhesive surface for the leaves,

petals, etc., to be collected thereon".

This Horst patent was declared invalid by this

Court in E. Clemens Horst Co. vs. Gibbens & Blod-

gett, DC Cal., 50 F. Supp. 607, 608 (1943). Lan-

guage used in that case is apposite here:

"The claim of the separator patent is, in my
opinion, invalid for want of novelty and inven-

tion in view of the state of the art at the time

of the issuance of the (patent), as disclosed by

the teachings and drawings of the expired

patent to Horst, No. 1,054,119, * * *

"If invention were to be found in that part

of the combination claim of the separator patent

relating to the structure of the separating belt,

the patent would still be invalid as claiming (as
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here) more than the patentee invented. The

claim of the separator patent did not cover the

separating belt alone. The separating belt was

one of a combination of elements none of which

performed any new or different function in the

claimed combination over that performed by

these same elements as shown in combination

in the expired patent to Horst, No. 1,054,119. I

consider the principle of Lincoln Engineering

Co. of Illinois vs. Stewart-Warner Corporation,

303 U.S. 545, 58 S.Ct. 662, 82 L. Ed. 1008, con-

trolling here". (Emphasis supplied.)

(c) Thompson, No. 1,583,201, May 4, 1926:

This patent was for grading fruits, vegetables,

coal, ores, and the like. In the specifications, it was

described as used for grading potatoes. The machine

contained two endless '^sorting chains", each having

a different-sized mesh from the other. A hopper

directed the potatoes upon the first sorting chain.

The potatoes, called "seconds", that passed through

the chain of 'larger mesh" were conveyed to the

second sorting chain, of smaller mesh. The potatoes

that were retained on the first, or larger-meshed

chain, were conveyed into a bag. In other words, the

larger-meshed chain retained the larger potatoes,

and the smaller-meshed chain, the smaller potatoes.

*'The very small potatoes of no commercial value

and the dirt and clods pass through the second sort-

ing chain 25 to the ground."

The Thompson patent and the Scott patent, supra,

both figured in the disallowance of two of Miller's
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claims in the Patent Office. These file-wrapper mat-

ters will be discussed infra.

(d) Hoffeld, No. 2,115,107, April 26, 1938:

Along with the Thys patent, infra, this Hoffeld

disclosure is the '^closest representation" of the

plaintiffs' device, according to Doble. m

This invention is of an apparatus for the silking™

and the cleaning of corn. Its teaching includes a

*' screen" or ''open mesh" ''conveyor member" sup-

ported on sprockets.

Regarding this "separator belt", Doble explained:

"That is not a textile belt in the sense that it

is not a fishnet ; it is made of metallic strips, but

it serves the same function, to separate the ker-

nels of the corn from small pieces of the cob

and the silk of the corn."

Testifying with regard to Claim 3 of the patent

in suit, which, inter alia, provides "for disposing

the belt on a sufficiently steep incline to cause hops

deposited on the surface of the belt adjacent the

upper end thereof to roll down the incline and off

the belt," the defendant's expert continued, refer-

ring to Hoffeld's "conveyor member":

"Yes, it performs the same function exactly.

As shown in Fig 5, the elements to be separated

are deposited from a hopper to the upper end

of the inclined belt 3 and the corn which is to

be saved rolls down the belt and is finally re-

ceived in the hopper below the lower end of the

belt, while the corn silk, corn husk parts and

other foreign material are conveyed upwardly

by the belt over the top pulley and deposited

to the rear of the conveyor or separator belt."
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(e) Thys, No. 2,138,529, November 29, 1938:

Like the patent in suit, the Thys device is a ''hop

separator". He, too, teaches ''an endless pervious

belt disposed at an inclination". "This belt," Thys

says in his specifications, "may be constructed of a

coarse fabric, or a comparatively closely woven wire,

or like material".

Testifying in the present suit, Thys said that Fig.

2 of his patent, which is an enlarged perspective

view of a portion of the separator belt, showed a

wire mesh. Under further questioning, however, he

admitted that the figure "possibly could" show a

"coarse fabric belt", but added that such a belt was

not what he "had in mind".

Thys finally admitted that, in his patent, he was

attempting to claim both a wire belt similar to Fig.

2 shown therein, and a coarse fabric belt similar

to that same figure. As a matter of fact, there is no

limitation anywhere in Thys's claims that the per-

vious belt shall be of "closely woven wire".

Fig. 1 of the Thys patent, which shows "a cen-

tral, vertical section of the separating machine", is,

to use an expression of which plaintiffs' counsel

seems fond, almost a "Chinese copy" of Fig. 1 of

the patent in suit.

Finally, Miller admitted that the netting material

in this Thys patent performs the identical function

that the mesh performs in the patent in suit.

(f) Warden, No. 1,480,354, January 8, 1924:

The patent in suit points out that "the fabric

cord from which the net is woven presents a nap-

like surface", and helps further to increase "the
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tendency for leaves, petals and stems to adhere to

the surface of the netting".

Disclosing an apparatus for removing dust from

roofing grit, Wardell shows a hopper delivering

material to the up\vard-mo^T.ng surface of a ''belt

10 * * * preferably surfaced ^vith a layer of 31 of

material having a pronomiced nap, such as carpet-

ing or cocoa matting or a specially constructed

fabric of a brushlike character. The dust will thus

be received into the nap and thereby be carried up-

wardly away from the granular material."

6. The Disallowed Claims:

The file wrapper shows that Miller's original

claims 1 and 2 were rejected by the Patent Office.

Those claims read as follows:

"1. In a machine for separating picked hops

from leaves, stems and other foreign material,

a pervious separator belt composed of textile

netting material having a diamond-shaped mesh

slightly smaller than the size of the hops to be

separated.

*'2. In a machine for separating picked hops

from leaves, stems and other foreign material,

a pervious separator belt composed of netting

material formed from textile cords and having

a mesh slightly smaller than the size of the hops

to be separated, and knots formed at the points

where the cords intersect each other to form

the meshes of the netting material."

On February 8, 1940 the Examiner in the Patent

Office wrote to the attorney for the plaintiffs in part

as follows:
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''olaiiiis 1 and 2 are rojoctod as unpaioiitablo

over Thompson in view of Seott (supra). It

would not in view of Scott, constitute invention

to make Thompson's screen of tisli net or sim-

ihir material."

On June 5, liUO, the Patent Office wrote as fol-

lows :

"Claims 1 and 2 are rejected on the reasons

of record. These claims merely call for an end-

less belt screen made of the textile material, so

applicant's argmnent is inapplicable. Screens

are used for all kinds of material so the ma-

terial treated cannot serve as a patentable dis-

tinction."

On elune 10. 1940, Miller, through his attorney,

wrote to the Patent Office, canceling Claims 1 and 2.

So great is the similarity of the rejected claims

to the allowed ones, that a student of this record

wondei*s how this a]i}>arent inconsistency in the

Patent Office came about.

The plaintiffs' specious attempt to distinguish

between the sheep and the goats will next be con-

sidered.

7. The Crossbars and the Cross Slats:

The two rejected claims made no mention of

crossbai's or cross slats. On the other hand, both of

these types of fishnet support are specified in Claims

1 and 2 of the patent as granted. On his redirect

examination, with reference to rejected Claim No. 1

Miller testified that "the fishnet would not work

without the supporting cross slats". ^liller made

the same conmient regarding the Thys patent, supra,
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in which Doble conceded that cross slats and what

counsel called ''cross rods" "are not shown spe-

cifically". This contention as to the inoperability

of the rejected claims will be considered in a

moment.

The use of crossbars and cross slats on chains is

old. Miller himself admitted this. Doble testified

that a cross slat "is a ledge placed on a conveyor,

which is a A^ery common practice * * * It is a very

common expedient for lodging material on a con-

veyor belt." Hamachek, in No. 1,153,304, granted on

September 14, 1915, for a pea-separator, teaches

that "The inclined chute 86 discharges onto an in-

clined conveyor belt 91 which is in the form of an

apron of canvas or other suitable material having

slats 92."

Horst's No. 1,488,249, supra, shows a pair of end-

less "chains 5" that "are spaced apart to form a

belt of any desired width and they are connected

by means of a series of rods 6. Supported by each

rod is a slat or plank 7 * * * The slats 7 are suf-

ficiently wide to overlap each other * * * and they

therefore present an inclined step-like surface upon

which the hops to be cleaned are deposited," etc.

In Silver's leaf catcher, No. 1,895,268, patented

on January 24, 1933, there is shown an inclined ele-

ment which "preferably comprises a series of trans-

versely disposed parallel bars, interlocking at their

ends, forming an endless carrier one end of the

series running over sprockets 2," etc.

The presence of crossbars and cross slats in

Miller's patented claims, and the absence thereof in
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the rejected Claims 1 and 2, are not sufficient to

explain the apparent inconsistency of the Patent

Office in allowing the former and disallowing the

latter. The rejected claims were not thrown out be-

cause they were inoperable without bars or slats, but

because their teaching of ''an endless belt screen

made of the textile material" did not "constitute

invention". And we must ever bear in mind Miller's

statement : the mesh is the invention.

8. The Principle of Integration:

Both in physics and in metaphysics, the principle

of integration is fundamental in human thinking.

Dr. George P. Conger^ defines it thus:

"I mean now by integration a combination,

or successive combinations, of parts forming

wholes which, as wholes, have properties other

than those of the parts taken severally.
*****

"All that need be claimed is that the whole,

or integrate, is other than its parts when the

latter are taken severally."*

Though Doble did not refer to the principle of

integration eo nomine, he applied this test to the

patent, and found Miller's device wanting. The de-

fense expert's testimony on this point was emphatic,

unequivocal, and reiterated.

"There is nothing startling, nothing beyond

^Professor of philosophy, chairman of depart-
ment, University of Minnesota.

* "Integration", in "Essays in East-West Philoso-
phy", edited by Dr. Charles A. Moore and published
by the University of Hawaii Press (1951), at pages
271 and 273.
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the addition of one element to another element

to make up the assemblage of parts."

*****
"Each (function in the claims) contributes

its little portion as it did in the art. In other

words, it is merely adding: two and two makes

four. There is no surprising result, nothing un-

expected. It is merely the summation of the

operations—functions of the elements that are

old in the art."
*****
"There is no new or startling function. It is

merely the added function of each of the ele-

ments. There is nothing, you might say, spon-

taneous or creating something new. It is merely

the addition of two and two equal four. Each

of the elements contributes only just what it

had done in the prior art, and the total result

is a summation of each one of those individual

elements and not something beyond that." (Em-

phasis supplied.)

In other words. Miller's combination patent lacks

integration.

A careful comparison of the patent in suit with

the disclosures in the prior art convinces this Court

that Doble's appraisal of the plaintiffs' device is

correct.

9. Commercial Success:

In their briefs, the plaintiffs stress "the striking

commercial success" of their patented article.
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The Supreme Court has held, however, that ''with-

out significance on the question of novelty is the

fact that * * * utility resulted and commercial suc-

cess followed from what the patentees did/"'

10. The Great Atlantic & Pacific Tea Co. Case:

So apposite to the instant case are the legal prin-

ciples enunciated by the Supreme Court in its re-

cent decision in Great Atlantic & Pacific Tea Co.

vs. Supermarket Equipment Corp., supra, that it is

possible to apply, almost sentence by sentence, the

language there used to the various elements of the

instant case.

In that case, the asserted invention was of a

cashier's counter equipped with a three-sided frame,

or rack, with no top or bottom, which, when pushed

or pulled, would move groceries deposited within

it by a customer to the checking clerk and leave

them there when it was pushed back to repeat the

operation. It was kept on the counter by ''guides".

There, as here, three claims of a combination

patent were challenged on the ground of want of

invention.

Let us now apply the language there used to the

situation at bar.

1.
<^* * * if the extension itself were con-

ceded to be a patentable improvement of the

counter, and the claims were construed to in-

^ Toledo Pressed Steel Co. vs. Standard Parts
Inc., 307 U.S. 350, 356-357 (1939). See also Dow
Chemical Co. vs. Halliburton Oil Well Cementing
Co., 324 U.S. 320, 330 (1945).
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elude it, the patent * * * would be invalid for

overclaiming the invention by including old ele-

ments, unless, together with its other old ele-

ments, the extension made up a new combina-

tion patentable as such." (Emphasis supplied.)

In the instant case, Miller testified that the fish-

net is the invention ; or, at most, the fishnet plus the

crossbars and the cross slats. Yet his claims cover

many other old elements such as spaced endless

sprocket chains, upper and lower pairs of sprocket

gears to support the chains, means for maintaining

a continuous flow of air through the netting ma-

terial, etc.

And, as has already been shown in some detail, the

old elements that he testifies are the invention, and

the other old elements that, in his testimony. Miller

does not claim as his invention, do not make up a

new combination patentable as such.

2. ''The conjunction or concert of known
elements must contribute something; only when
the whole in some way exceeds the sum of its

parts is the accumulation of old devices patent-

able." (Page 152.)

This involves the principle of "integration'',

which has already been fully discussed, with especial

reference to the patent.

"This case is wanting in any unusual or sur-

prising consequences from the unification of the

elements here concerned." (Page 152.)

"The fabric cord from which the net is woven

presents a nap-like surface" just as it did in the
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days of Peter, the Big Fisherman. There are no

unusual or surprising consequences from the uni-

fication of any of the old elements here concerned.

It is to be expected that "leaves, petals and stems"

are likely to ''adhere to the surface of the netting."

4. "Two and two have been added together,

and still they make only four." (Page 152.)

This is almost the identical language used by the

defense expert Doble. The emphasis placed by

counsel upon the fact that every element of this

patent—including the fishnet—is "old and ancient",

will be recalled. And we have seen that the addition

of these ancient and accepted elements "still * * *

make(s) only four".

5. But commercial success without invention

will not make patentability * * * When, for the

first time, those elements were put to w^ork

* * * although each performed the same me-

chanical function * * * that it has been known

to perform, they produced results more strik-

ing, perhaps, than in any previous utilization.

To bring these devices together and apply them

was a good idea, but scores of progressive ideas

in business are not patentable, * * *" (Page

153.)

So here, the plaintiffs claim a "striking" com-

mercial success, using the very adjective employed

by the Supreme Court in describing the results of

the "utilization" it was there considering. Yet the

Court did not hold, as the plaintiffs here claim for

their device, that such "commercial success" "cor-

roborates the existence of invention". Invention
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must be shown independently; and this the plain-

tiffs have not done. The most that can be said for

their device is that it is a "good" and "progressive"

"idea"; but it is one of "scores of progressive ideas

in business (that) are not patentable".

6. "* * * a standard of invention appears to

have been used that is less exacting than that

required where a combination is made up en-

tirely of old components." (Page 154.)

The hyperbole indulged in by the plaintiffs and

by at least one of their witnesses, with regard to the

patent, illustrates the error that parties fall into

when they accept a standard of invention less exact-

ing than that required for an old-component device.

The Court believes that the Patent Office fell into

the same error.

Although only two years old, the A. & P. Tea Co.

case already has been followed by the Supreme

Court itself, by our Court of Appeals, and by a

large number of other Federal courts.^

11. The New Patent Code:

On July 19, 1952, Congress enacted a revision and

codification of the patent law, effective January 1,

*' Crest Specialty, a Limited Partnership vs.

Trager, 341 U.S. 912 (1951) ; Photochart vs. Photo
Patrol, Inc., 9 Cir., 189 F. 2d 625, 627 (1951), cer-

tiorari denied, 342 U.S. 867 (1951), rehearing
denied, 342 U.S. 907 (1952) ; Park-in-Theatres vs.

Perkins, 9 Cir., 190 F. 2d 137, 140 (1951). On the
point of "overclaiming the invention by including
old elements", see the very recent case of Aetna Ball
& Roller Bearing Co. vs. Standard Unit Parts
Corp., 7 Cir., 198 F. 2d 222, 227 (1952).
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1953. The plaintiffs argue at some length that "By
the fact of codification, the Congress has put the

stamp of approval upon the affirmative tests of in-

vention announced by plaintiffs' authorities".

A careful study of this new patent code, however,

convinces this Court that Congress has not intended

to change any of the classical norms by which in-

vention shall be tested.

For example, Section 103 of the new Title 35,

quoted in full by the plaintiffs, reads as follows:

'*A patent may not be obtained though the in-

vention is not identically disclosed or described

as set forth in section 102 of this title, if the

differences between the subject matter sought

to be patented and the prior art are such that

the subject matter as a whole would have been

obvious at the time the invention was made to

a person having ordinary skill in the art to

which said subject matter pertains. Patent-

ability shall not be negatived by the manner in

which the invention was made."

The plaintiffs also quote the Reviser's Note on

Section 103, supra:

"There is no provision corresponding to the

first sentence explicitly stated in the present

statutes, but the refusal of patents by the

Patent Office, and the holding of patents invalid

by the courts, on the ground of lack of inven-

tion or lack of patentable novelty has been fol-

lowed since at least as early as 1850. This para-

graph is added with the view that an explicit

statement in the statute may have some stabiliz-
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ing effect, and also to serve as a basis for the

addition at a later time of some criteria which

may be worked out.

'
' The second sentence states that patentability

as to this requirement is not to be negatived by

the manner in which the invention was made,

that is, it is immaterial whether it resulted from

long toil and experimentation or from a flash

of genius."

It is difficult to perceive how the plaintiffs can

gather comfort from either this section or the Re-

viser's Note thereon. It would seem that Congress

here has clearly indicated that it did not intend to

lower the standard of invention which obtained be-

fore the new codification
—

''since at least as early

as 1850". The purpose of the new revision, as the

Reviser's Note points out, is not to revolutionize but

to ''stabilize" existing law.

12. The Question of Infringement:

The modern and the better view seems to be that,

once a court finds that a patent is invalid, it need

not proceed to determine the question of infringe-

ment.

In Cover vs. Schwartz, 2 Cir., 133 F. 2d 541, 545

(1943), certiorari denied, 319 U.S. 748 (1943), the

Court said:

"The court, in deciding against a patentee

plaintiff, may, with propriety, hold (1) that his

patent is invalid or (2) that the defendant has

not committed acts of infringement, or (3) that

not only is the patent invalid but also that the
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defendant has not infringed; * * *" (Emphasis

supplied.)

The foregoing case was cited with approval in

Sinclair & Carroll Co., Inc., vs. Interchemical Cor-

poration, 325 U.S. 327, 330 (1945).'

Indeed, strict logic would dictate that, once in-

validity is found, a court should proceed no further.

An invalid patent, like a corporate security issued

without a permit,^ is ''a blank piece of paper"; and

a blank piece of paper cannot be infringed.

13. Conclusion

:

After listening to the testimony and carefully ex-

amining the prior art, the Court is convinced that

the patent in suit is invalid for want of invention.

Findings of fact and conclusions of law consistent

with the foregoing are to be served and lodged by

the defendant.

Dated: February 10, 1953.

/s/ DAL M. LEMMON,
United States District Judge.

[Endorsed] : Filed February 10, 1953.

'See also Katz vs. Horni Signal Mfg. Corpora-
tion, 2 Cir., 145 F. 2d 961, 962, n. 4 (1944), certiorari

denied, 324 U.S. 882 (1945).

^ Black vs. Solano Co., 114 Cal. App. 170, 176

(1931), quoted with approval in Hirschfeld vs. Mc-
Kinley, 9 Cir., 78 F. 2d 124, 133 (1935), certiorari

denied, 297 U.S. 703 (1936).
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[Title of District Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

This cause came on regularly for trial on the 9th

and 10th days of July, 1952, before the Honorable

Dal M. Lemmon, Judge of the United States Dis-

trict Court, at Sacramento, California, Stephen S.

Townsend and Carl Hoppe of the firm of Townsend,

Townsend & Hoppe of San Francisco, California,

appearing as Counsel for Plaintiffs, and Arlington

C. White and Margaret E. White of the firm of

White & White of San Francisco, California, and

C. K. Curtright of Sacramento, California, appear-

ing as Counsel for Defendant.

The Court having listened to the testimony and

carefully examined the prior art, and having fully

considered said cause and filed its written Memor-

andum therein, and being fully advised in the prem-

ises, finds the facts as follows:

Findings of Facts

1.

On December 24, 1940, United States Letters

Patent No. 2,226,009 for an invention in a Hop
Separator, were duly issued to plaintiff E. Clemens

Horst Company, a corporation, as assignee, and'

ever since that date said corporation has been and

still is the owner of said Letters Patent.

2.

On or about October 18, 1940, one Edouard Thys

entered into an inclusive license agreement with
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plaintiff E. Clemens Horst Company whereby said

Edouard Thys became the exclusive licensee under

certain patents and patent applications including

application for United States Letters Patent Ser.

No. 299,986, for Hop Separator, filed October 18,

1939, which matured on December 24, 1940, as said

United States Letters Patent No. 2,226,009 ; and on

or about December 30, 1946, said Edouard Thys did

assign all his right, title and interest in said agree-

ment to plaintiff Thys Company, and plaintiff E.

Clemens Horst Company did consent to said assign-

ment, in writing, on or about January 24, 1947, and

plaintiff' Thys Company since that date has been

and still is the exclusive licensee under said United

States Letters Patent No. 2,226,009.

3.

United States Letters Patent No. 2,226,009, in

suit, issued on an application of George E. Miller,

assignor of the patent to the plaintiff E. Clemens

Horst Company.

4.

This action was brought under the patent laws

of the United States for alleged infringement of all

three claims of United States Letters Patent No.

2,226,009 by Sophie Oeste, owner of a hop ranch at

Elk Grove, California.

5.

That the patent in suit is for an alleged combina-

tion of old elements which does not meet the affirma-

tive tests of invention that have been announced by

the courts. The principles in such cases as Lincoln
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Engineering Co. of Illinois vs. Stewart-Warner Cor-

poration, 303 U.S. 545, 58 S.Ct. 662, 82 L. Ed. 1008;

and Great Atlantic & Pacific Tea Co. vs. Supermar-

ket Equipment Corp., 340 U.S. 147, are controlling.

6.

That said United States Letters Patent No.

2,226,009 is invalid and void in this:

(a) That long prior to the alleged inventions by

said George E. Miller, as recited in claims 1, 2 and

3 of said patent, and more than two years prior to

the date of the application which matured into said

Letters Patent, the alleged improvements, or all

material and substantial parts thereof, had been

patented and described in the following patents in

evidence, to-wit: Scott, No. 1,107,207, August 11,

1914; Hamachek, No. 1,153,304, September 14, 1915;

Horst, No. 1,488,249, March 25, 1924; Thompson,

No. 1,583,201, May 4, 1926 ; Hoffeld, No. 2,115,107,

April 26, 1938; Thys, No. 2,138,529, November 29,

1938, and Wardell, No. 1,480,354, January 8, 1924.

(b) That long prior to the said alleged inventions

by said George E. Miller of the alleged improve-

ments described and claimed in said Letters Patent,

the alleged improvements were devoid of substantial

novelty or invention because of the prior art, as

shown by the above patents in evidence, particularly

with respect to pervious separator belts, alone, as

well as in combination therewith of delivery and

take-off conveyors, and the same did not constitute

patentable subject matter of invention or discovery
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within the meaning of the Patent Laws of the

United States.

(c) That each component or element of the

claimed combinations in the three claims of the

Letters Patent sued upon is old and was old in the

art more than two years before the Miller applica-

tion was filed, and admitted on the record by plain-

tiffs to be so.

(d) That each component or element of the

claimed combinations in the three claims of the

Letters Patent sued upon contributes and performs

only that function which it had performed in the

prior art, and there is nothing in any of the claims

beyond the addition of one old element to another

old element to make up the assemblage of parts

without integration.

(e) That the total result or function of the con-

cert of the old elements of each of the combinations

set forth in the three claims sued upon is a summa-

tion only of each one of the individual components

or elements and not something beyond that.

(f) That no unsual, unexpected or surprising con-

sequences flow from the unification of the old ele-

ments described and claimed in the Letters Patent

in suit.

(g) That even if invention could be found in

those parts of the combinations claimed relating to

the structure of the separating belt, the patent

claims are nevertheless invalid because claiming

more than the patentee invented.

(h) The patentee testified that the fishnet is the

invention ; or, at most, the fishnet plus the crossbars
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and the cross slats, yet his claims cover many other

old elements, such as spaced endless sprocket chains,

upper and lower pairs of sprocket gears to support

the chains, means for maintaining a continuous flow

of air through the netting material, etc. The old ele-

ments which the patentee testifies are the invention,

and the other old elements that, in his testimony,

Miller does not claim as his invention, do not make

a new combination patentable as such.

7.

The plaintiffs have made admissions on the record

and the defendants contend that each of the com-

ponents of all of the claims is infinitely old.

8.

There is no justification on the record for the ex-

travagant claims of the plaintiffs that striking and

surprising consequences flow from the unification of

infinitely old elements.

9.

The patentee has on the record disclaimed inven-

tion in anything but a fishnet or at most a fishnet

plus crossbars and cross slats.

10.

The plaintiffs are chargeable with the disclaimers

as well as the claims of the patentee.

Conclusions of Law
The Court concludes from the above the foregoing

findings of fact, as a matter of law, as follows:

1.

That this Court has jurisdiction of the parties

hereto and the subject matter hereof.
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2.

That the claims of Letters Patent of the United

States, No. 2,226,009, are, and each of them is, in-

valid for want of invention.

3.

That the claims of Letters Patent of the United

States, No. 2,226,009, are, and each of them is, in-

valid for claiming more than the patentee invented,

even assuming there was any invention.

4.

That in view of the foregoing conclusions that the

subject matter of each of the three claims of United

States Letters Patent, No. 2,226,009 is invalid for

want of invention and patentable novelty at the

time of issuance of said Letters Patent, it is un-

necessary for the Court to pass upon the alleged

claim of infringement of said Letters Patent.

5.

That plaintiffs are not entitled to the relief

prayed for in the complaint herein or any relief

whatsoever, and that the defendant is entitled to a

dismissal of the complaint herein, with prejudice,

and the defendant is entitled to recover her costs

of suit herein incurred.

Let judgment be entered in accordance herewith.

Dated: February 25, 1953.

/s/ DAL M. LEMMON,
United States District Judge

[Endorsed] : Filed February 25, 1953.
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In the United States District Court, Northern Dis-

trict of California, Northern Division

Civil Action No. 6435

THYS COMPANY, a corporation, and E.

CLEMENS HORST COMPANY a corpora-

tion, Plaintiffs,

vs.

SOPHIE OESTE, an individual,

Defendant.

FINAL JUDGMENT

The above entitled Cause having heretofore duly

and regularly come on for trial before the above en-

titled Court, Honorable Dal M. Lemmon, Judge,

presiding, and plaintiffs appearing by their attor-

neys Stephen S. Townsend and Carl Hoppe of the

law firm of Townsend, Townsend & Hoppe and de-

fendant appearing by her attorneys Arlington C.

White and Margaret E. White of the law firm of

White & White and C. K. Curtright, and evidence

both oral and docmnentary having been adduced

and the Cause having been submitted upon briefs

for decision, and the Court being fully advised in

the premises and having concluded that the defend-

ant is entitled to judgment, it is hereby Ordered,

Adjudged and Decreed as follows:

I.

The Court has jurisdiction over the parties and

the subject matter.
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II.

United States Letters Patent, No. 2,226,009, is-

sued to E. Clemens Horst Company, a corporation,

as assignee, is invalid.

III.

The complaint herein be and the same hereby is

dismissed with prejudice.

IV.

That the defendant be and she hereby is awarded

costs in the sum of $

Dated: March 18, 1953.

/s/ DAL M. LEMMON,
United States District Judge

Entered in Civil Docket March 18, 1953.

Proof of Service

I, Arlington C. White, a member of the law firm

of White & White, patent counsel for defendant in

the foregoing entitled action, hereby certify that on

this 26th day of February, 1953, Carl Hoppe and

Stephen S. Townsend, members of the law firm of

Townsend, Townsend & Hoppe, counsel of record

for plaintiffs herein, were shown the within Final

Judgment and were requested to approve said Final

Judgment as to form as provided in Rule 5(d), and

said counsel on behalf of said plaintiffs refused to

•do so, and, further, upon request, said counsel also

refused to indicate the disapproval, as provided in

Rule 5(d), of the plaintiffs as to the form of the

within Final Judgment.
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Further, I hereby certify that on the 26th day of

February, 1953, I served the foregoing Final Judg-

ment upon plaintiffs by depositing a copy thereof

in the United States Mails, postage prepaid, ad-

dressed to Townsend, Townsend & Hoppe, Attor-

neys at Law, Crocker Building, San Francisco 4,

Californa, attorneys for plaintiffs.

/s/ ARLINGTON C. WHITE

[Endorsed] : Filed March 18, 1953.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Thys Company and

E. Clemens Horst Company, plaintiffs above named,

hereby appeal to the United States Court of Ap-

peals for the Ninth Circuit from the final judgment

entered in this action on March 18, 1953.

/s/ STEPHEN S. TOWNSEND,
/s/ CHARLES E. TOWNSEND, Jr.,

/s/ CARL HOPPE,
Attorneys for Plaintiffs

[Endorsed] : Filed April 17, 1953.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, C. W. Calbreath, Clerk of the District Court

of the United States for the Northern District of

California, do hereby certify that the foregoing and

accompanying documents listed below, are the orig-

inals filed in this Court in the above-entitled case

and that they constitute the record on appeal herein.

Complaint.

Answer.

Notice of application for default judgment.

Order denying application for default judgment.

Memorandiun and order.

Findings of fact and conclusions of law.

Final judgment.

Notice of Appeal.

Cost bond on appeal.

Designation of contents of record on appeal.

Order extending time to docket appeal.

Plaintiff's exhibits 1 to 18 inclusive.

Defendant's exhibits A to H, inclusive.

One volume Reporter's Transcript.

In Witness Whereof, I have hereunto set my hand

and the seal of said Court this 22nd day of June,

1953.

[Seal] C. W. CALBREATH,
Clerk

/s/ By C. C. EVENSEN,
Deputy Clerk
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[Title of District Court and Cause.]

REPORTER'S TRANSCRIPT
July 9 and 10, 1952

*****
Wednesday, July 9, 1952—9 :45 a.m.

The Clerk: Civil No. 6435, Thys Company vs.

Oeste, for trial.

Mr. Townsend: Ready.

Mr. White: Ready.

The Court: I see the allegation in the complaint

that the letters patent No. 2,226,009 was issued to

the defendant E. Clemens Horst Company, and the

answer alleges it w^as issued to George E. Miller,,

w^ho was the assignor to E. Clemens Horst Com-

pany. Can't counsel agree upon the facts as to

that? [2*]
*****
Mr. Townsend : We directed some interrogatories

to that question, and at that time Mr. White agreed

that title would not be challenged.

Mr. White: That is correct.

***** rqi

Mr. Townsend: At this time also the defense of

non-infringement appears to have been something

as an afterthought, and I wonder if you would be

willing to stipulate that the defense of non-infringe-

ment is no longer in the case.

Mr. White : No, if your Honor please. We chal-

* Page numbering appearing at top of page of original Re-

porter's Transcript of Record,

.iH
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lenge the issue of infringement; we deny infringe-

ment. We don't care to stipulate.

Mr. Townsend: Enough said. We are prepared

to prove, of course, that point.
*****

I

Mr. Townsend: Plaintiff's Exhibit 1, the patent

in suit, No. 2,226,009. Here is Exhibit 1. That would

be for your Honor to review, that soft copy that

was handed up to the bench. This is the actual

exhibit in suit here ; this is the original letters.

(The document referred to was marked

Plaintiff's Exhibit No. 1.)

***** rA-i

Mr. Townsend: The patent in suit is illustrated

here on these charts (indicating), which at this

stage we will offer in evidence or we will shortly.

The first sheet over here shows page 1 of the patent,

which your Honor has. It is an enlarged view

of the drawings, pages 1 and 2, and the second

sheet is a [5] modification of this invention; the

same thing, your Honor, only illustrated in differ-

ent form.
*****

Inside of this triangular traveling belt is a suction

fan which shows a draft in this direction, holding

the leaves and other foreign matter to the upwardly

traveling porous belt so that they are discharged

over here, while the hops roll down here to a take-

away belt. This figure is a slice right down the

middle of the machine, such as this one also, only

a mirror image. You will see on this side that the

hops come into the belt on this side, whereas over
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here the hopper is placed on the opposite side (in-

dicating). It is a mirror image of the same general

device.

And this porous belt traveling in this direction

powered through the chain-and-sprocket drive, and

over here we have blowers as distinguished from

the suction fan over here (indicating).

* * * * 3t r/?-j

Now, the detail of the porous belt, which inci-

dentally will be referred to constantly in this litiga-

tion as the "fishnet belt," is indicated here in de-

tail in Fig. 2 and over here in Fig. 4.

* 4e- * * * rrj-i

The primary object of this fishnet separator,

your Honor, is to produce a cleaner, a premium

hop. It does that, as this evidence will show today

without any question.
* * * * * r-|Ql

Mr. Hoppe: May it please the Court, as Plain-

tiff's Exhibit 2 we offer in evidence a certified

copy of the file wrapper and contents of the ap-

plication which matured in the patent in suit.

(The document referred to was marked

Plaintiff's Exhibit No. 2.)

Mr. Hoppe: Now, your Honor, the application

which eventually led into the patent in suit is what

is called a continuation of an earlier patent appli-

cation which was filed on October 12, 1938, and our

invention dates back to October 12, 1938. As Plain-

tiff's Exhibit 3 we offer in evidence a copy of the

patent application, file wrapper and contents.
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(The documents referred to were marked

Plaintiff's Exhibit No. 3.)

Mr. Hoppe: Now, these file wrappers and con-

tents refer to the patents which the Patent Office

Examiner considered [14] during the prosecution

of the applications, and as Plaintiff's Exhibit 4

we offer in evidence a book containing the patents

relied upon by the Patent Office Examiner. The

numbers of these patents are 1,107,207; 1,287,624;

1,523,389; 1,583,201; 1,895,268; 2,115,107, and 2,138,-

529.

(The document referred to was marked

Plaintiff's Exhibit No. 4.)
*****

GEORGE EDMOND MILLER
called for the plaintiff; sworn. *****
Mr. Hoppe: As Plaintiff's Exhibit No. 5 we will

offer in evidence the enlargement of Figs. 1 and 2

of the patent in suit, and as Plaintiff's Exhibit 6

we offer in evidence the enlargement of Figs. 3 and

4 of the patent in suit.

(The drawings referred to were marked

Plaintiff's Exhibits 5 and 6.)

Direct Examination

Mr. Hoppe: Q. Your name is George E. Mil-

ler? A. Yes, sir.

Q. You are 74 years of age? A. Yes, sir.

Q. And you reside at Fair Oaks, California?

A. Yes, sir.

Q. What is your business, please, Mr. Miller?
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A. I am general ranch superintendent of E.

Clemens Horst Company.

Q. How long have you been associated with E.

Clemens Horst Company? A. Since 1905.

Q. And would you please state what the business

of E. Clemens Horst Company from 1905 to the

present time has been.

A. In the growing, harvesting and marketing of

hops and other farm products, as well as livestock.

Q. And that is the E. Clemens Horst Company
that is one of the plaintiffs in this action?

A. Yes, sir.

Q. How does the E. Clemens Horst Company
compare in size with other hop growers in this

country ?

A. Well, it has for the past fifty years been the

leading hop grower in the whole world.

Q. Now, would you describe what a hop is, the

nature of the plant, the size of it, and its lifetime.

A. Well, the hop is the fruit of the hop vine, and

it forms in a bur which eventually develops into

the hop.

Q. How long are these hop vines?

A. They vary—the trellises upon which they

are grown vary [16] in height from 14 feet to 20

feet.

Q. Are the vines the same length as the trel-

lises, Mr. Miller?

A. Well, the vines are longer than the total

height of the trellises, because they climb up over

the top of the trellis and lop down, so the vine
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:
could be, say, probably from about 20 to 22 feet

long or 23 feet long, depending upon the height

of the trellis. That would be from the ground

to the extreme tip of the vine.

Q. Now, how is a hop harvested?

A. A large percentage of the hops grown on the

Pacific Coast are harvested by various kinds of

picking machines.

Q. And in days before mechanical machines how
were the hops picked?

A. They were all picked by hand labor, which

was secured and taken out to the ranch for the

period of harvest. They were transients and they

picked the hops by hand.

Q. When did mechanical hop pickers come into

commercial use ?

A. The first tune that any hops were picked

commercially was in the fall of 1908 with the ma-

chine developed by E. Clemens Horst Company,

and started in the early part of 1906. During the

—the two years that elapsed in between were de-

voted [17] entirely to experimental work.

Q. Now, in those earlier machines when the hops

were picked from the vines was anything else picked

with them?

A. Well, in order to be sure that all the hops

were picked off the vines it was necessary to take

a certain amount of leaves and stems that grew

with the hops. It is practically impossible to pick

hops only, due to the fact that the vine is inclined

to grow in clusters and groups and oftentimes the



54 Thys Company, et al., vs.

(Testimony of George Edmond Miller.)

hops are on the inside of these clusters so that the

clusters have to be broken up to extract the hops

from the interior, and in doing this you get a mass

of vine with some hops, some stems, some leaves, and

some broken vines.

Q. And what has to be done with this mixture

of hops, leaves, stems, and broken vines, and other

foreign material after the hops are stripped from

the vines ^

A. It is necessary to remove the extraneous ma-

terial, which is of no value in the brewing industry.

Q. Now, in the past has that been done manu-

ally or mechanically?

A. In hand picking it is customary for the hand

picker to remove the extraneous matter as he pro-

ceeds with his picking. In other words, he picks

a layer in the top of his basket and every so often

when the layer gets thick enough he removes the

extraneous matter, leaving the clean hops in the

layers in the baskets. [18]

Q. And in time did the art turn to mechanical

means'?

A. It became necessary to find mechanical means

to pick hops, because there weren't sufficient hand

pickers available and the work done by them was

not satisfactory to the brewing industry.

TV w w Tv W

Q. In time did the art turn to mechanical means

for separating the hop clusters from the leaves and

stems? A. Yes, sir.
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Q. About when did the art turn to such me-

chanical means'?
* * * * * riQi

The Witness: 1908, about 1908.

Mr. White: Thank you.

Mr. Hoppe: Q. How did those first separators

work, Mr. Miller?

A. They were unsatisfactory.

Q. In what mechanical means did they work?

What was their mode of operation and their struc-

ture?

A. There was a rubber belt, an inclined rubber

belt, on which the mass was deposited on the theory

that the hops would roll down and the flat materials,

branches, leaves, and so forth, would follow the

belt upwardly, but in reality when we tried it there

wasn't—it didn't properly separate a thin enough

mass to be satisfactory, and the results were very

unsatisfactory.

Q. Is the structure to which you have just re-

ferred the type of structure which appears in Fig.

4 of the Horst patent 1,054,119?

A. Yes, sir.

Mr. Hoppe: Plaintiffs offer in evidence as

Plaintiffs' exhibit next in order a copy of Horst

patent 1,054,119.

(The document referred to was marked

Plaintiffs' Exhibit No. 7.) [20]

Mr. Hoppe: Q. And what did the art do, if

anything, in an effort to solve these unsatisfactory

characteristics of that type of separator?
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Q. And I understand that you tried some bounc-

ing mechanisms, is that correct ?

A. Well, we put jumpers—what we call jump-

ers—over the top of the belts so that the hops

striking these jumpers would boimce on down,

whereas the leaf, which had no bounce, would strike

these jumpers and slide off and be carried up with

the upward travel of the belt.

Q. Following these efforts what did the industry

as you know [23] it turn to?

A. The difficulty with all types of separators

that we had had up to that time, including the slat

belt, was that when the air blew on this belt the

tendency was to lift the leaves off of the belt

rather than to stick them to it, so we were looking

for something that would be a positive grip on the

belt.

Now, with the air blowing onto the inclined belt,

and I thought if there was some way to let the air

go on through, then the leaves and the stems

Q. You mentioned a slat type of belt, which we

have not discussed yet. Would you tell us about

that before you get onto the type of separator you

are now discussing?

A. The slat tjrpe of belt can be best described

as resembling a shingle roof, in that the lower

end of each one of these slats, which is about five

inches wide, is three-quarters of an inch thick,

so that you have two slopes; you have the slope of

the shingle and also the slope of the tops of the

shingles. Now, the tops of the shingles would have
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a steeper incline than the flat part. The theory be-

hind that being that the leaves would lie on the flat

shingle and go on up, and the hops would tend to

bounce down over the points of the shingles. Do
I make that clear?

Q. Sort of like an escalator in a department

store ? [24] A. That is right.

Q. Except the shingles would turn over?

A. That is it. The idea being to get two in-

clines, an incline upon which the leaves could rest

and an incline upon which the hops, being round,

would cascade down.

Q. Did that prove to be perfectly satisfactory?

A. It was satisfactory excepting for the fact

that when you blew air on those shingles the tend-

ency was for that air to lift things up. In other

words, the air could not get away. It hit this shin-

gle effect and had to get back, and, well, in going

back again it tended to lift the leaves up. So while

I was on the train going from British Columbia

down to Oregon I thought up the idea of using

a perforated cloth or fabric separator belt, and

when I got to the Oregon properties I proceeded to

get a Japanese we had there to make one of these

nets out of hop twine.

Q. Do you recall the year that was in?

A. That was in the fall or summer of 1938.
*****
Mr. Hoppe: Q. And how did you make these

separators out [25] of fishnet that this Japanese

laborer made for you?
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A. They were made in a diamond shape for the

reason that a hop stem, which was the thing that

we had to contend with worse than anything, a

hop stem has on them little tentacles where the

hops are taken off, and these would catch in these

diamonds as they traveled upward and be caught

there and retained there. Also, the leaf when it is

extracted from the vine very often has a portion

left on it that is curved and could easily be en-

gaged by a diamond mesh; and the results of this

test were so astounding that we immediately started

work to prepare our two big Sacramento ranches

for the use of this net the ensuing year.

Q. Now, how did you secure this net to the

machine ?

A. Well, we had cross-bars put every 12 inches,

and I think every 9 inches now—the first ones, I

think, were 12 inches apart, and these were metal

bars or hardwood bars. We used the hardwood for

the reason that if you use metal and it bends it

could tear the whole thing up, whereas if you use

v/ood and it broke you could renew the wood and

there would be no difficulty.

Then by using very thin wood over the top of

the net it didn't interfere with the downward travel

of the hops.

Q. Now, what kind of blowing means did you

use in that machine?
***** rofji

A. Oh. Well, we used a blower with a distribut-

ing pipe which distributed the air practically uni-
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formly along—at one point at a given place on the

belt, at a certain distance from the net which was

found to be the most satisfactory.

Q. And how did those machines up in Oregon

compare with the figures illustrated in Figs. 3 and

4?

A. They were 3 and 4; they were the 3 and 4

device.

Q. After that first year up in Oregon, the fol-

lowing year did you use that type of arrangement

in any of your other ranches ?

A. We harvested the crops immediately outside

Sacramento, approximately 600 acres.

Q. Those are what you call your Brewer and

Perkins ranches?

A. Brewer and Perkins ranches. We fixed that

plant entirely with this net.

Q. What were the results there?

A. Well, they were so much better than any-

thing we ever used that we settled on them for all

the ranches and we have used them ever since.

Q. And in 1940 did you chance some other

ranches over?

A. I think it was—yes, in 1940 we changed the

Oregon ranch and the balance of the California

ranches.

Q. Did you install any of these separators of

the type illustrated in Figs. 3 and 4 in any other

ranches in the California area, ranches belonging

to other people?

A. We built some machines in 1940. I am not
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too sure about [27] that time, but about that time

we built machines upon which we used these. I

don't remember just which ones.

Q. Do you know the names of some of these

other ranches for whom you installed this type of

equipment ?

A. Walter Wissemann has them on his plant,

Ed Rooney has them on his plant; they are used,

I believe, out at both of the Rainier plants.

*****

Q And you mentioned a Bear River plant ?

A. Yes, the Bear River plant has them.

Q. And Mr. Huss?

A. John I. Huss has them on his.

Q. And have you seen Miss Oeste's plant?

A. No, I haven't.

Q. So you don't know about her plant?

A. I don't know about that.

Q. Now, what is the advantage of having hops

clean, Mr. Miller, in this industry ?

A. Hops that are clean are hops that are more

desired by the industry because they don't like

the—in the first place, they don't like to pay for

something that isn't hops; in the [28] second place,

they claim that this extraneous matter, the leaves

and the stems, cause the beer—imparts a flavor to

the beer, therefore they demand as clean a hop as

is possible to produce.

Q. Is there a financial incentive to the grower

to get clean hops?

J
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A. Yes. Nearly all the contracts pay for re-

duced extraneous matter.

Q. How is that premiiun computed?

A. One cent per pound for each percent * * * of

extraneous matter below a fixed amount, which

is at the present time 6 percent.

Q. That means if you have 5 percent extran-

eous matter instead of 6 you get one cent per

pound premimn over the usual market price?

A. That is right.

Q. And if you have 4 percent extraneous matter

you get two cents per pound premimn?

A. Correct.

Q. And so on down the line. In your observa-

tion of the operation of the separating plants using

the fishnet separator what premium is a good user

able to obtain?

A. Well, we are able—with our use of the nets

we are able to get a hop with a leaf and stem con-

tent of from a half to [29] 2 percent.

Q. With your use of the nets?

A. Before we used the nets our leaf and stem

content would range from 3% to 6 percent.

Q. And that was with the old slat type separa-

tor?

A. That was with the old slats and the rubber

belt before that.

Q. That slat type separator belt, incidentally,

that is the one that this Court, when Judge Welch

was sitting, declared invalid back in 1943, wasn't it?

A. That is right.
*****
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Mr. Hoppe: Q. Mr. Miller, I hand you a copy

of Horst patent 1,054,120, which was issued on

February 25, 1913, and ask you if that is one of the

devices to which you referred.

A. That is right. This is the cylinder on top

(indicating).

The cylinder to which you refer is on Fig. 1

of that patent? A. That is right.

*****
[30]

Mr. Hoppe : Plaintiffs ofler in evidence as Plain-

tiffs ' Exhibit 8 the Horst patent 1,054,120.

(The document referred to was marked

Plaintiffs' Exhibit No. 8.)

Mr. Hoppe: Q. I now call your attention to

Horst patent No. 1,054,551 and ask you if that

illustrates any of the devices to which you referred.

A. Yes. That is the material that I mentioned

in my discussion.

Mr. Hoppe: And the witness was referring to

sheet 3 of the patent in his answer. Plaintiffs offer

in evidence as Plaintiffs' Exhibit 9 Horst patent

1,054,551.

(The document referred to was marked

Plaintiffs' Exhibit No. 9.)

Mr. Hoppe: Q. I call your attention to Horst

patent 1,132,011, issued March 16, 1915, and ask

you if that [31] illustrates any of the devices to

which you referred.

A. Yes. This is the—* * *—inclined belt (indi-

cating) .

Q. And that is the bouncing mechanism in Fig.
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2? A. That is the jumpers.

Mr. Hoppe : Plaintiffs offer in evidence as Plain-

tiffs ' Exhibit 10 a copy of Horst patent 1,132,011.

(The document referred to was marked

Plaintiffs' Exhibit No. 10.)

Mr. Hoppe: Q. I call your attention to the

Horst patent No. 1,136,423, issued April 20, 1915,

and ask you if that is one of the devices to which

you referred.

A. Yes. This is the inclined belt (indicating).

*****
Mr. Hoppe: Q. This in Fig. 2 illustrates the

device that you call the grizzly, does it not?

A. That is right.

Mr. Hoppe: That is the slightly downhill slide

with slats in Fig. 2. Plaintiffs' offer in evidence

as Plaintiffs' Exhibit No. 11 Horst patent 1,136,423.

(The document referred to was marked

Plaintiffs' Exhibit No. 11.)

*****
[32]

Mr. Hoppe: Q. I call your attention to Horst

patent 1,408,199, issued February 28, 1922, and

ask you if that is one of the devices to which you

referred.

A. This has the jumpers moving above the belt,

but I did not refer to that particularly. [33]

Q. Is that one of the things you tried in the art ?

A. That is one of the things we tried that were

thrown out eventually.

Mr. Hoppe: The plaintiffs offer in evidence as

Plaintiffs' Exhibit 12 the Horst patent 1,408,199.
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(The document referred to was marked

Plaintiffs' Exhibit No. 12.)

Mr. Hoppe: Q. Now, I call your attention to

patent No. 1,488,249, and ask you if that is one of

the devices to which you referred.

A. Yes. This has the slat belt which I described

as a shingle roof.

Mr. Hoppe : Plaintiffs offer in evidence as Plain-

tiffs ' Exhibit 13 a copy of Horst patent 1,488,249,

and this, your Honor, is the patent that was held

invalid.

(The document referred to was marked

Plaintiffs' Exhibit No. 13.)

Mr. Hoppe: You may cross-examine, counsel.

Cross Examination

Mr. White : Q. Mr. Miller, as I understood your

testimony, somewhere between British Columbia

and Oregon you thought of the perforated belt in

the summer of 1939, is that correct?

A. The perforated belt of fabric material,

Q. Of fabric material?

A. Yes, that would be soft and pliable so that

the stems [34] would attach to it.

Q. I hand you now copy of patent No. 2,138,529

to Mr. E. Thys, issued November 29, 1938, and ask

you whether or not you are familiar with that

patent. A. I am.

Q. Isn't it a fact, Mr. Miller, that the drawing

in that Thys patent. Fig. 1, is identical with the

drawing labeled ''Fig. 1" of this patent in suit?
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A. The mechanical method of driving is identi-

cal.

Q. Is there any distinction between Fig. 1 of

the Thys patent which you have in your hand and

Fig. 1 of this patent in suit?

A. The distinction is in the fabric that the belt

is made of.

Q. That is the only distinction?

A. Yes.

Q. I call your attention to page 1 of this Thys

patent which you just looked at, commencing the

second claim, line 21, and ask you to read from line

21 to the bottom of the paragraph commencing

with the word ''This".

A. "This belt may be constructed of a coarse

fabric, or a comparatively closely woven wire, or

like material, but it must be sufficiently pervious to

permit air to be freely drawn therethrough in the

direction of arrow A by means of a pair of axial

flow fans."

Q. In other words, Mr. Thys said in this patent

that his belt could be constructed of coarse fabric,

is that true, [35] perforated coarse fabric?

A. Coarse fabric, metal

Mr. White: If the Court please, I should like

to read this into evidence and then I will offer the

patent in evidence.
*****
Mr. White : I beg your pardon.— * * * * —j^ is

in the book of exhibits. Exhibit 4.

*****
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Mr. White: Commencing on page 1, second col-

umn, at line 21:

''This belt may be constructed of a coarse fabric,

or a comparatively closely woven wire or like ma-

terial, but it must be sufficiently pervious to permit

air to be freely drawn therethrough in the direction

of arrow A by means of a pair of axial flow fans,

such as shown at G-Gr, or other suitable suction

producing mechanism."

Q. Now, Mr. Miller, as I understand your testi-

mony just prior to the time I read that, your testi-

mony is that you construed that to mean coarse

wire and not coarse fabric; is [36] that right?

A. Yes, metal—metal fabric.

Q. Coarse metal fabric. Notwithstanding that the

patentee, Thys, specifically uses the term ''coarse

fabric" in the disjimctive as disinguished from

"closely woven wire," is that still your testimony?

A. Yes.
*****
Mr. White: Q. How many times, Mr. Miller,

do you have to run the hops through the separator

machine of the patent in suit in order to effect

the cleaning thereof?

A. At the present we are running them through

three different processes.

Q. Three different processes?

A. Three different processes.

Q. Will you describe those, please. Will you de-

scribe the three processes.

A. The first process that is constantly used in
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most of the plants is to put it through a cylinder

and take out the rough matter, as I explained be-

fore

Q. Just a moment. Is that the—that is the long

cylinder [37] with the perforated sheets similar to

the one in the earlier Horst patent you discussed

earlier, the 1,054,119 patent, is that correct?

A. That is correct, and then they are dropped

from there to the separating belt of fishnets where

the main separation is accomplished.

Q. Are those fishnets on an incline?

A. They are on an incline as shown in this

drawing 3 and 4.

Q. In 3? A. 3 and 4.

Q. 3 and 4. All right.

A. Then from there for a final recleaning they

are passed over a recleaning device which is pa-

tented by Mr. Thys, and they pass over those be-

fore they finally go to the kiln, the purpose of that

being to take out a small amount of material that

has not been extracted by either of the operations.

Q. Then, as I understand your testimony, you

don't go directly to your separating machine as

depicted in Figs. 3 and 4 from the picking ma-

chine, is that correct?

A. I didn't understand that.

Q. You don't convey the hops directly from the

picking cylinders to your machine as depicted in

Figs. 3 and 4?

A. This is directly below it.

Q. You first convey the hops after picking
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through this long cylinder with the perforated ex-

terior? [38]

A. Which is used as a distributor as well as a

cleaner.

Q. And then from that long cylinder?

A. They drop.

Q. They are conveyed or dropped underneath?

A. They drop underneath, yes, that is right.

Q. Now, with reference to Plaintiffs' Exhibit

No. 13, 1 call your attention to page 2 of this patent,

at the bottom of the first column, which is line 64,

and over to the top of the second column on page

2. Would you read that, please.

*****
A. ''It may also be stated that it is unnecessary

to subject the hops to two or more cleaning opera-

tions." Is that the item?

Q. Yes. Now, this is the patent, this Plaintiffs'

Exhibit No. 13, 1,488,249, this is the patent which

Judge Welch declared invalid, isn't that correct?

A. I believe that is right, yes.

Q. And in this patent you have just read—this

patent relates to the overlapping slats?

A. That is right.

Q. And incidentally, those overlapping slats are-

covered with burlap, are they not?

A. That is right.

Q. In order to get an adherence of leaves and

stems? [39] A. That is right.

Q. To the separating belt?

A. That is right.
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Q. So this statement you just read, and I will

read it again, ''It may also be stated that it is un-

necessary to subject the hops to two or more clean-

ing operations," that statement in the patent is in-

correct, then, is it not, in so far as actual cleaning

operations are concerned?

A. Well, it is not always—that statement prob-

ably was correct at that time. This recleaning de-

vice is something that has been developed since then.

Q. But this statement, then, you feel was cor-

rect at the time it was made?

A. At that time, yes.

Q. It was unnecessary to have more than just

the one cleaning operation with the overlapping

slats?

A. At that time we weren't picking hops that

had an extraneous content of zero to 2 percent.

Q. In other words, in different seasons you have

different amounts of foliage on the vines, isn't

that true? A. Yes.

Q. You can't tell from one season to another

whether you are going to have a great volume of

foliage and leaves and the next year quite a less

amount of foliage and leaves, so you can't say that

you can clean hops with a machine in one [40] op-

eration, can you?

A. That depends on how clean you want to get

them.

Q. All right. Now, you said a little while ago

in your direct testimony that at the present time

you are getting in the neighborhood of 1 to 2 percent
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cleaning. A. That is right.

Q. Now, you didn't mean to say you were getting

1 to 2 percent cleaning with the separating machine

of the patent in suit, did you?

A. You mean

Q. Figs. 3 and 4.

A. We got the zero to 2 percent with the com-

bination

Q. Yes.

A. of the various separating operations.

Q. Yes, 3, you need a precleaning

A. That is right.

Q. and a distribution

A. That is right.

Q. and then you need a recleaning after

that? A. That is right.

Q. So your testimony wasn't that you got zero

to 2 percent with the patent in suit?

A. Well, we can get 2 percent with the use of

that and without the other in certain years, but

when you get excessive extraneous matter in there,

then in order to be sure we put in [41] the extra

recleaner.

Q. You are pretty familiar with your patent

in suit, are you not, Mr. Miller?

A. Well, I should be.

Q. There is no place in that disclosure or speci-

fication or writeup, whatever you want to call it

specifying that you first have to put it through

this long inclined cylinder and then you have to
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reclean the hops afterwards ? There is nothing in the

patent about that, is there?

A. Not in this separator patent, no. You take

the material as it arrives at the belt.

Q. In other words, now, referring to this long

cylinder with the perforated exterior which is shown

in Fig. 2 of this 1,054,551 Horst patent, that is an

essential element of your cleaning operation, isn't

it?

A. No, it is not. We have machines now where

that cylinder is eliminated entirely and they drop

directly from the picking floor onto the nets. That is

the recent and most effective separation possibility,

in which event it only goes through two processes.

Q. Where do you have a machine of that char-

acter ?

A. Well, we have one out here at the Brewer

ranch, we have one in Wheatland, we have two

in Oregon

Q. Have you got one out there on your Slough

Road ranch?

A. We are planning eliminating all of the per-

forated cylinders. [42]

Q. Have you got a machine like that out on your

Slough Road ranch?
* * * * }«•

A. You mean out at the Cosumnes River?

Q. Yes.

A. They have the cylinder there.

*****
A. But here at the Brewer ranch we have one



74 Thys Company, et al., vs.

(Testimony of George Edmond Miller.)

without the cylinder, and in the future that is the

way they will all be built. We are eliminating the

cylinders and we will only have two processes of

separation in the machine.

Q. The two processes are what?

A. The fishnet and the recleaner.

Q. The fishnet and the recleaner. But it is always

necessary to have both?

A. Well, I don't say it is always—we are using

that process. You can get down to 2 percent without

using the recleaner.

Q. In certain seasons?

A. But we want to get as near zero as we can,

therefore we put the recleaner on.

Q. But you don't mention that recleaner in your

patent in suit, do you? [43]

A. The recleaner was not developed at the time

we got this patent. That is a future development.
*****

Q. You just stated the recleaner is a recent de-

velopment. Is that the subject of a pending applica-

tion, or has it been patented?

A. I am not familiar with the date of the re-

cleaning patent. It is Mr. Thys's patent.

Q. That is Mr. Thys's patent?

A. And he can tell you all about that, because

he is familiar with it.

Q. But it is subsequent to your patent here,

isn't it? A. That is right.

Q. Isn't this Thys patent 2,138,529 that the re-

cleaner device?
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A. Well, that is the—well, at the time this was

patented it was patented as a separator, but at a

later date he made this up into a recleaning device

over which the materials were passed for recleaning

purposes only.

Q. But this machine of the Thys patent [44]

A. It is very similar to that.

Q. It is very similar to that; that is my point.

This is the last patent of Exhibit 4, your Honor.

And the Thys patent I have just shown to you

was issued prior to your own patent, is that not

true?

A. The same year, I think.

Q. This was issued November 29, 1938 and your

patent was not issued until December 24, 1940.

A. About the same time.

Q. Now, Mr. Miller, will you look at claim 3

of your patent in suit in which—it consists of four

elements. You have your preamble, ^'A machine to

separate picked hops from leaves, stems and other

foreign materials," and the first element that you

refer to is. "A pervious separator belt composed

of textile netting material having a diamond shaped

mesh slightly smaller than the size of the hops to

be separated." Do you find that?
*****

r4'51

A. Yes.

Q. Now, what is meant—what do you mean by

''size of the hops to be separated"? What is the

size of a hop?

A. Well, they vary. The smallest—a very small
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hop can go through an opening about a half to three-

1

quarters of an inch in diameter.

*****
We aim to have the slots in these diamond

meshes about % of an inch.

Q. You spoke about % of an inch diameter. You
don't mean they are circular"?

A. No, the space—the lateral space in the dia-

mond mesh.

Q. That is, the small axis or the small distance

is % of an inch laterally?

W vP w Vv w

From side to side?

A. That is right.

Q. And what is the length of the diamond in

the other direction?

A. They are about an inch and a half.

Q. Now, you started to tell me the size of a hop.

A. Well, a hop is a very small—a seedless hop

—a very small seedless hop can be as small as a

half-inch.

Q. In other words, a half-inch in the small di-

ameter I

A. The smallest, the narrowest way. [46]

Q. And w^hat is the other distance?

A. Oh, they range all the way from an inch

and a quarter to two inches long.
*****

Q. When you say that the average size of a hop

—is that a commercial hop?
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A. That is not the average size; that is the

smallest size.

Q. That is the smallest size? A. Yes.

Q. In other words, then, you are making your

diamond mesh slightly smaller than the smallest

size hop? A. Yes.

Q. But it doesn't so state in this patent. It

merely says ''slightly smaller than the size of the

hops to be separated." A. Well,

Q. You are taking that to mean, or you in-

tended that to mean slightly smaller than the small-

est hop?

A. Yes. In other words, slightly smaller than

the hops that you wouldn't want to waste, naturally.

Q. That you don't want to waste?

A. Yes, surely.

Q. In other words, with commercial value?

A. Yes.

Q. So if there is anything smaller than one-half

inch by li/4 inches you are not interested in them

at all? [47] A. No.

Q. What function does that pervious separat-

ing belt composed of textile netting material per-

form different from the old pervious separator belt

of textile pervious material?

A. Which old pervious—which belts are you

talking about?

Q. You heard Mr. Townsend say in his open-

ing statement this morning that every element of

your claims was old, quite ancient. Didn't you hear

him say that? A. Yes.
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Q. Do you contend now that a pervious separ-

ator belt of textile netting material is something new

invested by you?

A. I claim that a belt made of netting—a per-

vious belt of netting had never been used before

and is entirely new. The material used in manu-

facturing this belt is old, of course, but the forma-

tion of it into a separating belt was an entirely

new idea, had never been used, and proved success-

ful.

Q. Mr. Miller, I hand you now the file wrapper

of the patent which was issued to you which you

have in your hand, and by ''file wrapper" I mean
the proceedings before the Patent Office, which is

in evidence as Plaintiffs' Exhibit 2, and I will in-

vite your attention to

Mr. Hoppe : May it please the Court, I think we
are getting a little far afield from the direct ex-

amination. I don't think that this is cross exami-

nation, because I didn't examine him about the

contents of that file wrapper. That was [48] in evi-

dence before Mr. Miller took the stand.

The Court: The objection is overruled.

Mr. White: Q. I invite your attention to page

9 of this exhibit, particularly lines 4 to 14 inclusive,

wherein two claims are set out, numbered 1 and 2,

and I will ask you to read those. Just read them

over to yourself. I will read them out loud in a lit-

tle while, Mr. Miller.

A. And 2, did you say?

Q. Yes.



Sophie Oeste 79

(Testimony of George Edmond Miller.)

A. What does that apply to?

Q. I will read that, Mr. Miller, and I will direct

your attention to something else about that in just

a moment. I am reading from the file wrapper

Plaintiffs' Exhibit 2, page 9, lines 4 to 14, wherein

two claims are set out numbered 1 and 2.

No. 1: ''In a machine for separating picked hops

from leaves, stems, and other foreign material a

pervious separator belt composed of textile netting

material having a diamond shaped mesh slightly

smaller than the size of the hops to be separated."

That is the end of claim 1.

Claim 2: "In a machine for separating picked

hops from leaves, stems, and other foreign mate-

rials, a pervious separating belt composed of netting

material formed from textile cords and having a

mesh slightly smaller than the size of the hops to be

separated, and knots formed at the points where

the cords intersect each other to form the meshes

of the netting [49] material." End of claim 2.

Now I will direct your attention, Mr. Miller, to

page 14 of Plaintiffs' Exhibit 2 and ask you to read

to yourself the first paragraph starting with the

words ''Claims 1 and 2."

Reading that portion of this file wrapper into

the record, it states, "Claims 1 and 2 are rejected

as unpatentable over Thompson in view of Scott.

It would not, in view of Scott, constitute invention

to make Thompson's screen of fishnet or similar

material."

The Thompson patent referred to in that para-
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graph is cited in this Office action of February 8,

1940, Thompson No. 1,583,201, and the Scott patent

referred to is cited as 1,107,207.

Now, Mr. Miller, I again invite your attention

to this file wrapper Plaintiffs' Exhibit 2, particu-'

larly at page 22, and ask you to read the second

paragraph of that page commencing with the words,

*' Claims 1 and 2."

Mr. Hoppe: May it please the Court, I again

w^ould like to object because this is improper cross

examination; the document speaks for itself. There

isn't a thing that this witness can do to change what

the Patent Office says or to change what his so-

licitors have said, and the question before the Court

in final argument will be the legal effect of these

things; but I don't think this witness should be

examined as one would a lawyer to find out what

these various [50] expressions mean.

The Court: The objection is overruled.

Mr. White: Q. Reading from page 22 of the

file wrapper. Plaintiffs' Exhibit 2, ^'Claims 1 and

2 are rejected on the reasons of record. These claims

merely call for an endless belt screen made of tex-

tile material, so applicant's argument is inapplica-

ble. Screens are used for all kinds of material, so

the material treated cannot serve as a patentable

distinction."

Now, calling your attention as a final matter to

those claims 1 and 2, I will invite your attention

to page 23, the opening paragraph of that letter
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to the Commissioner of Patents by your patent

counsel.

A. "Cancel claims 1 and 2."

Q. Yes.

A. But 3, 4 and 5 were allowed, weren't they?

Q. Yes. I am calling attention to page 23, read-

ing in the record the first paragraph of a communi-

cation by Charles E. Townsend to the Patent Office:

"In response to the Office action of June 5, 1940,

the above identified application is hereby amended

as follows: Cancel claims 1 and 2."

Now, Mr. Miller, I invite your attention to the

Scott patent which the Patent Office had mentioned

in this file wrapper. No. 1,107,207, and ask you to

read to yourself the [51] underscored markings in

the second column starting at line 110.

* * X' * *

Mr. White: Reading from this patent 1,107,207,

commencing page 2, line 110: "I may make use of

an ordinary seine or fishnet, but in order to make
use of a heavier thread I prefer to make a net by

using large sized cord crossed at suitable intervals

to form the correct size of opening and staple the

cords together instead of knotting them. Knots

take up a great deal of space with small threads."

Q. Now, previous to referring to this file wrap-

per Plaintiffs' Exhibit 2 and this Scott patent, I

believe it was your testimony that you were the

first one to use a pervious separator belt composed

of textile cords in separating materials.

A. In the separating of hops.
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Q. In the separation of hops. In other words,

you want to qualify your statement now to the ef-

fect that you are the first to use that in a hop

separating proposition ?

A. So far as I know, we were the first to use

them in any separating. So far as Scott is con-

cerned, I don't know what he is even separating.

What is he separating?

Q. Well, he is separating peas. A. Tea ?

Q. Peas, p-e-a-s, peas. A. Peas—oh, yes.

Q. Green pea and bean and cowpea hullers.

A. Oh, yes.

Q. In the separation of peas or beans there is a

function performed by Scott's fishnet of separating

foreign material from the peas, isn't that true?

A. I don't know. I don't know that it is even

used in peas, is it?

Q. According to the Scott patent it is.

A. He says, ''I may use it." He doesn't say he

ever used it, and I don't know that it ever has been

used.

Q. Assuming for the sake of argument, Mr. Mil-

ler, that Mr. Scott actually used the machine for

separating foreign material and the peas by the

use of a pervious textile belt, commonly known as

a fishnet, does your separator belt of textile cord

or fishnet perform any different function than the

Scott?

A. Oh, yes, because he wants to get rid of the

knots and I want to use them.

Q. He suggests in there—in fact, he states that
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the knots are in the way, and you want to use

them? A. Yes.

Q. That is the only distinction?

A. Yes, and the fact that I use soft material

for it that the hop leaf and stems are attracted

towards and hold. [53]

Q. Adhere to, just like the burlap in the slat

separator ?

A. No, it isn't like the burlap and the sack. It

has an entrance there in the diamond mesh that

accomplishes the purpose.

Mr. Hoppe: Your Honor, may I just ask one

question here ? Have you ever read this Scott patent,

Mr. Miller?

The Witness: No.

Mr. White: Would you take the opportunity

during the lunch hour to read the Scott patent?

May I ask you to do that? You don't have to. Would
you take that opportunity and read it?

The Witness: Well, I can, yes.

Mr. White: Q. And read the Thompson patent?

A. Yes.
***** rf^4"i

Mr. White: Q. Mr. Miller, we were talking

about claim 3 of your patent. Have you got your

patent before you now?

A. No, I don't have it.

(Counsel handed a document to the witness.)

Mr. White: Q. And I had directed your at-

tention, Mr. Miller, to the first element, the per-

vious separator belt composed of textile material
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having a diamond shaped mesh slightly smaller

than the size of the hops to be separated. Do you

recall that? A. Yes, sir.

Q. Do you recall this morning that you testi-

fied that the small sized hop was about % of an

inch by I14—no, about % inch on the small diameter

and about II4 to 2 inches on the larger diameter.

It is an oval shape. A. That is right. [55]

Q. What is the size of the largest hop that you

harvest 1

A. Oh, you can have hops that are an inch and

a quarter in diameter by 21/0 inches long.

Q. An inch and a quarter on the small diameter ?

A. I have seen them as much as four inches

long.

Q. Now take about 10 percent of the harv^est

on the large side, would that be about an inch and

a quarter in the small diameter and 2% inches long ?

A. Well, I would say that the percentage of

hops that was smaller than one inch of the seeded

hops would be very small, but of the seedless hops,

now, these hops without any seeds in them, the

average size is smaller, and there are hops as small

as a half-inch.
*****
In actual practice there are no hops that go

through our diamond mesh.
*****

Q. Of this Fig. 2 here ? A. Yes, Fig. 2.

Q. Will you look at page 2 of your patent, com-

mencing in the first claim, line 12. Page 2, first
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claim, line 12. You say there. "The meshes of the

net are fairly large, but they are slightly smaller

than the average size of the hops to be [56] sep-

arated."

Now, you testified this morning that the mesh

is slightly smaller than the smallest hop. Now, which

is correct?

A. Well, they are smaller than the smallest av-

erage hop.

Q. Well, then, this statement in the specifica-

tion

A. When the average is used, the smallest of

the average sized hops. In other words, we have

got two kinds of hops. We have got seeded hops,

which were the hops which were grown up until

about, oh, around 1935

Q. No, this is a 1938 filing date on this patent.

A. Well, since that time—at that time there

were no seedless hops grown, practically, but from

then on there were more and more seedless hops

used, and at the time of the patent then we were

growing seedless hops.
*****

Q. Now, what is the size of the smallest seed-

less hops that you are directing this patent to?

A. The size of the smallest seedless hop is prob-

ably about a half inch.

Q. By 114?

A. By an average of about 1^, yes.

Q. Now, what is the size of the largest hops of

the seedless? ***** [57]
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A. Oh, probably an inch and a quarter by an

inch and three-quarters to two inches.

Q. All right. Now, what is the size of the average

seedless hop?

A. The average seedless hop would probably be

% by an inch and a half.

Q. All right. Now, take again this reference to

column 1 of page 2. I am quoting again: *^The

meshes of the net are fairly large, but they are

slightly smaller than the average size of hops to

be separated."

That would be slightly smaller than % of an

inch by 11/4 inches, is that correct?

A. Well, that is a question of wording. I don't

think that has any bearing on the case.

Q. What was your answer?

A. I say that is—the idea is to get it so small

that no hops will go through. The patent is clear

on that point, that the purpose of the net is not

to permit any hops to go through, but still have

enough opening that will permit the air to go

through and will permit the little spines on the

leaf to be intrigued or caught by the diamond mesh

and pass on upward, but the question of the size

w^as to get it small enough that the hops would not

go through.

Q. And by that you mean that no hops would go

through? A. No hops would go through. [58]*****
Q. We are talking about that first element, that

previous separator belt. Did you take the time dur-
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ing the noon recess to read the Scott patent and

the Thompson patent? A. I did.

Q. And you are thoroughly familiar with them?

A. Well, I am as thoroughly familiar as I ever

am with a patent.
*****

What I was mainly trying to find out was what

the claims were and what the purpose of the dia-

mond mesh was in these two operations.
*****
In the Scott and the Thompson.

Q. Yes. Now, what I am trying to get at, Mr.

Miller, is the metes and bounds of w^hat you have

invented here, trying to find out. Now^, your coun-

sel has already stated that every element of each

of these claims is ancient and old, and I am [59]

directing your attention to the Scott patent and

asking you whether or not the fishnet in the Scott

patent does not have the function of separating

materials. Isn't that true? A. It is a screen.

Q. It is a screen?

A. The purpose of this is to construct a soft

screen that the peas can go through without getting

scratched, which is nothing whatever related to

hops.
* * * * *

Q. What is left on the top of the Scott fishnet?

A. The chafe is left.

Q. So Scott uses a fishnet to separate materials ?

A. He uses it as a screen.

Q. To separate the peas from the chaff, isn't that

correct ?
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A. That is right. We are not using it for that

purpose in hops.

Q. Isn't it true that the purpose of your per-

vious separator belt is to separate the hops from

the chaff or debris or foreign material?

A. On top of the net, not through the net.

Q. What is on top of the net?

A. The separated materials remain on top of

the net except for the fine stuff which might filter

through there, but the purpose is to make the sep-

aration on top of the net. [60]

Q. Which is exactly the function of the fishnet

of the Scott patent, isn't that true?

A. No, the Scott net does not even travel, it is

not on an incline.

Q. We are not talking about the incline. We
will come to that later, Mr. Miller. We are talking

about purely and simply the fishnet, the pervious

separator belt, and I am asking you, isn't the func-

tion of the fishnet of the Scott patent identical with

the function of the fishnet in your patent?

A. No.

Q. What is the difference?

A. Well, the Scott patent has got a screen that

the material is passed through.

Q. You say the Scott patent has a screen.

Doesn't Scott refer to it as a fishnet? Isn't it a

fact that

A. It is a screen—it is a screen built in the shape

of a fishnet, because it is soft and the—in other

words, they are depending entirely upon the open-
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ing in that to permit the beans, peas or other vege-

tables to go through there.

Q. All right. I will read to you from this patent

at page 2, line 110 :
" I may make use of an ordinary

seine or fishnet, but in order to make use of a

heavier thread I prefer to make a net by using

large sized cord crossed at suitable intervals to

form the correct size of opening and staple the

cords together instead of knotting them. Knots

take up a great [61] deal of space with small

threads. A very useful feature of the netting is

that it may be stretched in one direction which

permits it to contract in the other so that any quad-

rilateral shape can be obtained for the mesh. By
drawing the net into a lozenge or diamond shape, the

aperture can be restricted in size in one direc-

tion."

The Court : You left out one line.

Mr. White: I beg your pardon?

The Court: You left out one line. ''By drawing

the net"

^Ir. White: ''into a lozenge or diamond

shape, the apertures for the discharge of the hulled

product can be restricted in size in one direction,

and since products like green peas are substantially

round, the meshes may be made just large enough

for the peas to pass through and no more."

Q. Now^, isn't it a fact that Scott uses a fishnet

to separate material?

A. He uses it to screen the material. He doesn't

use it as a separator; he uses it as a screening de-
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vice. That is the same as barley has been screened

for years. They use cloth in screening flour. But that

has nothing to do with my patent.

Q. You say in your patent you use this as a

screen to separate the material on top of the net?

A. Yes.

Q. Doesn't anything at all pass through your

net? A. Very seldom.
***** rf^oi

Q. I would like to have you refer to * * * the

last clause of claim 1. You have just testified that

very little passes through, and now in the last clause

in claim 1 you say, "The mesh in said netting, and

the cross slats, retaining the leaves and large stems,

but permitting smaller stems to fall through the

mesh of material." A. That is right.

Q. You have just testified

*****
A. That is a very, very small part of the coarse

matter to be separated. There do a few stems fall

through there, but that is a very, very small part

of the separation operation. The separation is per-

formed above the belt, the major operation is above

the belt, but short stems can drop through there

and broken leaves can drop through there.

Mr. White: Q. What do you mean by "short

stems"?

A. Well, these stems get broken up into little

short sticks, which we are very anxious to get out

(demonstrating)

.

Q. You are demonstrating about two inches long ?
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A. Oh, from an inch to two inches long. A very

few of them, and there are occasional ones that get

through there.

Q. How about the size of the leaves or broken

leaves that get through there?

A. Well, there is some leaves that get broken

up so small that they are carried down by the vol-

ume of material that has to be separated and as a

last resort this does take that out. That has a little

value.

Q. All right. These small leaves go through the

mesh, too?

A. Yes, that is right, the small leaves.

Q. All right. Let's go to the second element of

claim 3, which I have just called your attention to,

which reads as follows: '^A means for disposing

the belt on a sufficiently steep incline to cause hops

deposited on the surface of the belt adjacent the

upper end thereof to roll down the incline and

off the belt." Do you see that, Mr. Miller?

A. Yes.

Q. Has that element any different function than

the same element in the prior art ? A. Where ?

Q. Well, take for example the patent that you

testified to, about eight years ago, No. 1,488,249,

Plaintiffs' Exhibit 13. Look at Fig. 2.

A. Yes.

Q. Isn't there in that drawing means for dis-

posing the belt [64] on a sufficiently steep incline

to cause the hops to deposit on the surface of the
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belt adjacent to the upper end thereof to roll down

the incline and off the belt?

A. Sure. Hops are round; they roll down.

Q. And that Fig. 2 shows that exact means, is

that correct?

A. That shows that means of hops rolling down.

They are still round.

Q. I am talking about the structure shown in

Fig. 2.

A. Oh, you mean the construction of the belt!

Q. Yes, and it being on an incline.

A. Yes, it is on an incline.

Q. In other words, the same element that you

have got in claim 3 of this patent is found

A. In the fact that they roll downhill.

Q. is found in this Horst patent 1,488,249?

A. Sure. They haven't changed their structure;

they are still round.

Q. What I am asking you, Mr. Miller, is the

means that you are talking about in claun 3 of this

patent the same means shown in the Horst pa-

tent

A. The same general idea of hops being round

and rolling down is used in this and is used in the

former patents.

Q. And in quite a few earlier Horst patents,

too, is that correct?

A. We started out with the idea that hops would

roll. [65]

Q. So that no different function is performed
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by this second element of claim 3 than has been

performed years ago?

A. Oh, yes, oh, yes, oh, yes.

Q. There is a different function?

A. The increased fmiction is that it takes out

the extraneous matter better.

Q. No, I am talking about the belt now. I am
talking about this means of disposing the belt.

A. You mean the method of applying the hops

to the separator?

Q. No, I am talking about the language of the

second element of this claim, means for disposing

that belt on an incline. A. Well, yes.

Q. Now, that has been done as early as 1908,

hasn't it? A. Yes.

Q. Isn't that right?

A. You mean the hops have rolled down on an

inclined plane?

Q. On an inclined plane.

A. And we are still rolling them down on an

inclined plane, but we are building the plane of

different material.

Q. That is the only difference you have got in

this whole patent, isn't it? A. Yes.

Q. That is right.

A. We are making a different separation.

Q. My attention has just been called to another

portion of [66] your patent in suit, Mr. Miller. You
have just finished testifying that a very minor

portion of the very small stems go through this

mesh. A. Yes. *****
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Q. I call your attention to page 1, second col-

umn, starting at line 3, which reads—of your patent

there—which reads as follows: ^'In working with

the hop separator just described"—and you were

referring to the Thys separator of the 2,138,529

patent
*****

''I decided to experiment with different types

of pervious separator belts, that is, belts constructed

of different materials and mesh, to determine if

it was possible to remove not only the leaves but

also the major portion of the stems."

Now, you have just testified that a very minor

portion of the very short stems and broken leaves

go through that mesh.

A. And the major portion of the stems go over

the top.

Q. I see. They don't go through this pervious

net? [67] A. No, they go over the top.

Q. Then this element on page 1, lines 3 to 8,

is not correct, is that correct?

A. No, this doesn't say they go through. It says

to remove them.

Q. It removes them. Then that statement

A. Well, you remove them by putting them over

the top.

Q. I see. All right, let's go on a little farther:

*'As a result I have discovered that if the woven
wire belt previously used is replaced with netting

material constructed of textile cord such as used,

for instance, in the manufacture of fishnets, and
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that if the mesh of the netting material is main-

tained slightly smaller than the average size of the

hops to be separated, the smaller stems will drop

through the openings formed between the meshes

of the net."

Now, that doesn't say they are removed on the

top?

A. It says the smaller stems. It doesn't say the

stems; it says the smaller stems.

Q. The smaller stems, but not a major portion

of the stems, as you previously talked about up

above there?

A. Go over the top—the major portion go over

the top, but there are a few that are broken up

into short stems, and it is a very small percentage

of the stems, and they are—they can pass through

there.

Mr. Hoppe: Counsel, I think in fairness you

ought to [68] read the rest of that paragraph to

the witness instead of stopping in the middle of it.

Mr. White: I don't see any purpose to be gained

by that. I am just trying to find out the metes

and bounds of what Mr. Miller has claimed to have

invented here.

Mr. Hoppe: If you will read the rest of the

paragraph you will learn.

A. The larger stems — it describes the whole

thing—the larger stems are caught in the mesh and

pass over the top.

Mr. White: Q. The larger stems are caught in

the mesh. You mean on top of the net?
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A. Yes.

Q. And pass over the top. But the smaller stems

pass through the openings?

A. That is right. That just corroborates what I

have just said.

Q. Have you got that Thompson patent there*?

A. I think this it it, yes.

Q. In this Thompson patent, Mr. Miller, par-

ticularly in claim 2, he describes the plurality of

longtiudinally disposed sorting chains of differing

mesh carried in said sorting frame.

Now, isn't it a fact that the separator described

in this Thompson patent performs the same function

as the fishnet in your patent?

A. No, not at all. [69]

Q. Separating material?

A. Not at all. It is just a screen that the small

potatoes drop through and the larger ones carry

on. It would not do anything for hops.

Q. It is still separating debris or foreign ma-

terial from crops of value?

A. No, it is sorting the size of potatoes. As I

read it—possibly I am dumb, but that is the way
that appears to me, to be a potato sorter, isn't it?

Q. All right. Now, you have already testified

that the second element of this claim 3 is very old

in the art and that it performs no different func-

tion in your assembly than is performed in all of

the prior art machines; isn't that true?

A. Which did what?
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Q. The means for disposing the belt on an in-

cline, that is very old, isn't it?

A. You mean separating material by dropping

on an inclined plane; is that what you are talking

about?

Q. I am merely talking about mounting the sep-

arator belt on an incline. Now, that has been done

since 1908 and on? A. Oh, yes. Oh, yes.

Q. So there is no different function as to that

particular element in your combination or assem-

bly of elements than has been performed by that

same structure in all of the prior patents? There

is no different function performed? [70]

A. You are talking about the chain drive now?

Q. I am talking about mounting the belt on an

incline so that the hops can roll down.

A. No, there is nothing new about mounting

the belt on an incline.

Q. So therefore that element of your claim per-

forms the same function as has always been per-

formed ?

A. The combination of that inclined plane with

the proper surface. The whole unit as a unit is

what performs the better operation.

Q. Can you keep your mind on the one element

of the claim that I am talking about, the means for

disposing the belt on an incline? You have got the

patent right there before you. We have talked

about the pervious separator belt. I am talking

now about the second element of this alleged com-

bination, the means for disposing the belt on an
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incline. A. Well, that is the

Q. That is the single element I am talking

about, Mr. Miller. That has been done since 1908

on, hasn't it? A. That is right.

Q. And the means that you claim in this patent

as the second element of claim 3 performs the same

function that these machines performed in all the

prior machines, isn't that right, since 1908, isn't

that right?

A. The method of having the belt travel on an

inclined plane [71] is similar to what we done be-

fore, yes.

Q. That is right.

Mr. Hoppe: May I address the Court, please?

Your Honor, in our opening statement Mr. Town-

send pointed out that these were combination claims,

that all of the elements were old. It is conceded

that they are old. In fact, we contend that they are

old. I think that this examination, although it might

be good cross examination, is immaterial, because

we have already admitted the fact that they are old.

The Court: I am disposed to agree with you.

There is no use bringing out something that is con-

ceded by your opponents.

Mr. White: No, your Honor. I point out this

difference: I will ask counsel if they will stipulate

in addition to stipulating that all of the elements

of the combination, all of these claims are old, will

they stipulate that the elements in this combination

perform exactly the same function that they per-

formed in the prior art machines?
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Mr. Hoppe: To a certain extent we can agree

j
to that, to a certain extent, but we cannot agree,

1
for example, that the fishnet in the Miller patent

accomplishes the same result as the fishnet in the

Scott patent, because a mere examination of the

patent discloses that that is not so. We can concede

that you rotate the belts in the same way as the

prior art, because we have so conceded—in fact, we

have put in the patents [72] that show that they go

around in the same direction. We can concede that

the blowers operate in the same way, but what we

cannot concede and what you might bring out with

the witness is that when all of these elements are

combined you get a new and improved result, which

is a greater degree of separation. But the ele-

ments themselves are old, obviously. We brought

out that in the 1908 patent we had a separator belt

that went on an incline. But I think that this exam-

ination is wholly immaterial.

Mr. White : Will you stipulate, Mr. Hoppe, that

the fishnet performs the same operation of separa-

tion of the valuable material from invaluable ma-
terial as it does in the prior art patents'?

Mr. Hoppe: No, sir, w^e will not so stipulate,

for the reason that in order for one device to be

the equivalent of another it must do the same thing

in substantially the same way, and a screen op-

eration is not the same thing as an inclined sep-

arating operation, as you well know.

Mr. White: As I miderstand the stipulation, if

the Court please, at this time counsel for plaintiffs
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will stipulate that each and every element of every

claim of the patent in suit is old and substantially

shown in prior patents, and that each and every

element of each of the claims of the patent in suit,

with the exception of the earlier separator belt of

textile material, performs substantially the same

function that [73] it performed in the prior art.

Is that correct ?

Mr. Hoppe: No, that is not correct, because we

so stated that the result of combining all of these

admittedly old elements—and they are admittedly

old—by being a combination patent that the result

is something new and the result is not substantially

found in the prior art.

Mr. White: If the Court please, this colloquy

between counsel relative to this point that the de-

fendants are relying and will rely in this case on the

recent decision in the case of—I will find it in just

a second—Great Atlantic Pacific Tea Company vs.

Supermarket Equipment Corporation, decided De-

cember 4, 1950 and reported in 340

The Court: I think we all recognize that.

Mr. White : Yes, and we come to the proposition

that the alleged combination must perform some

different and new function than the aggregate or '

summation of the functions of the individual ele-

ments of the claims—of the entire combination.

Now, the point is I am trying to find out from Mr.

Miller the metes and bounds of what he claims as

an invention and for which he asks toll from the

public as some contribution in this art, and what
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the public can do outside of his claimed inven-

tion

The Court: Mr. White, I have made no restric-

tion on your examination. Proceed.

Mr. White: All right. [74]

Q. Mr. Miller, you have conceded that the sec-

ond element of the claim for the depositing of these

hops at the top of an inclined separator belt is

old in the art, has been done since 1908, and that

this means and this combination performs exactly

the same function as it did in all these prior ma-

chines; is that your testimony?

A. Well, now, you say exactly the same func-

tion?

Q. By letting the hops roll down the inclined

belt.

A. Mechanically the method is similar or ap-

parently—approximately the same as the original

method of applying the product to an inclined

plane.

Q. All right. Now, the next element, ''Means for

imparting continuous movement to the belt in a di-

rection opposite to the rolling of the hops."

A. That is an upward traveling belt.

*****
Q. That has been done since 1908 and on?

A. That is right.

A. That element performs no different function

in your assembly than it performed in the pre-

vious A. That feature of it is identical.

Q. And the last element, ''A means for main-
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taining a continuous flow of air through the belt

with sufficient velocity to cause leaves and the like

to adhere thereto." [75]

A. That is old, too.

*****
Q. And that element performs no different func-

tion in this assembly than it did in the prior art?

A. That is right.

Q. All right. Now, turning to claim 2, you start

off in claim 2—I will find it in just a second. '^A

pair of spaced endless sprocket chains"—do you see

that? It starts on page 3, line 7, Mr. Miller.

A. O.K. ***** [76]

Q. Now, that element is old and has been used

in all these prior machines since 1908, too, hasn't it?

A. Yes. All right. Yes.

Q. That is old?

A. That is the carrying mechanism for the belt.

Q. That is right, and that performs no different

function in this combination than it did in the prior

machines and prior patents ? A. That is right.

Q. That is right. Now, the second element there,

"Upper and * * * lower pairs of sprocket gears."

Now, that is an old element?

A. That is old.

Q. And that element performs the same func-

tion in this assembly as it did in the prior ma-

chines, isn't that right? A. That is right.

Q. Now, you have got cross-bars connecting the

chains. Now, those are old, too, aren't they, cross-

bars connecting the chains ?
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A. They are new in regard to our particular

material used and the way they are built, but the

operation of cross-bars on chains is old.

Q. It is old? A. That is right. [77]

Q. That performs no different function in this

combination than it did in the prior patents?

A. Not as far as an endless chain is concerned.

Q. Now, the next element, ''Pervious separator

belt composed of netting material woven of textile

cords supported by the cross-bars."

Now, that is old, too, isn't it? A. No.

Q. What is new about that, Mr. Miller?

A. Well, it had not been used before for this

purpose.

Q. It has not been used before in a hop ma-

chine; is that your testimony?

A. No, in separating machines, as far as I know,

in the way it is used in this machine.

Q. Now, what do you mean by ''the way in

which it is used in this machine"?

A. Well, because the separation is on top of

the belt here and it is used on an inclined plane for

the purpose of separating material by a difference

in structure and the ability for one to roll down

and the other to follow the belt up.

Q. You follow on in that claim, Mr. Miller, to

the statement that "Knots are formed at the points

where the cords intersect each other." Do you see

that? "Knots are formed at the points where the

cords intersect each other to form the meshes of

the netting material." [79] A. Oh, yes.
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Q. Now, that is common to all fishnets, isn't it,

knots at the intersections of the cords to form the

meshes ?

A. For fishnets'? Yes, that is the way they are

built.
I

Q. That is the way they are built. That is a

common fishnet?

A. Yes. They are not put there for this pur-

pose in fishnets, though; they are just knots be-

cause they happen to be there.

Q. And that is what you are claiming in this

patent, isn't it, a common fishnet? Well, now, Mr.

Miller, I want to call your attention to patent to

Hoffeld No. 2,115,107, issued on April 26, 1938 on

an application filed on June 29, 1935 for a corn

silker and cleaner. I direct your attention to Fig.

5 of that patent.

Mr. Hoppe: May I ask a preliminary question?

Has the witness read this patent yet?
* * * * *

The Witness: I don't remember. I didn't know
there was such a patent.
*****
Mr. White: If the Court please, this particular

patent that I am inviting the witness's attention to.

now was cited by the Patent Office during the prose-

cution of the application [79] which matured in

the patent in suit.

The Witness: They cited this patent?

Mr. White: Yes, Mr. Miller; and I am direct-

ing it to his attention now. He is presumed to have
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knowledge of it, because he is presumed to ]iave

knowledge of the prior art.

The Court: Proceed.

A. Well, at this point I might say this patent

was handled by our patent office in San Francisco,

Townsend's office, and some of these things may
have been cited and answered by them without my
having understood them at all. That is usual in

the case of patent applications.

Mr. White: Q. Well, I call your attention to

page 2 of this Hoffeld patent, 2,115,107, second

column, commencing at line 50 under the caption

^'Operation," and ask you to read that to yourself,

and then I will ask you some questions about it.

*****
[80]

Mr. White: I am just directing this witness's

attention, if the Court please, to one element.

The Court: Direct his attention. See how^ we get

along.

Mr. White: Q. That second column on page 2,

it talks about the operation. Have you read that?

A. I have read part of it, yes.

Mr. White: If the Court please, I would like to

read this portion of this Hoffeld patent beginning

at page 2, line 50, second column, w^hich is directed

to the operation of the endless [81] screen conveyor,

as follows, quote:

''The endless screen conveyor is driven * * * from

a suitable pulley 30 mounted on the drive shaft 31

through the chain 32 to the sprocket 33 on the shaft

8. The hopper 1 is vibrated by means of an accen-
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trie 34 on the shaft 31 and the connecting rod 35

connecting with the tie rod 36 connected with the

rockers 29.

''The stream of cut corn being directed to the

top of the conveyor 3 by means of the chute 2 and

the conveyor being vibrated by the mechanism just

described the corn will dribble down onto the upper

end of the conveyor at the top of Fig. 2. The mo-

tors 11 and 12 being in operation will rotate the

fans 9 and 10 and cause a blast of air to envelop

the conveyor and tend to hold the material falling

from the hopper 1 tight against the conveyer, leav-

ing only the rounded kernels free to timible down

the incline of the front face of the conveyor."

I will read on a little farther

:

''The conveyor being made up of round bars

as has been described with spaces between the blast

of air will blow silks, small pieces of husks and

other light and small debris through the interstices

where they will be caught in the waste receptacle

[82] 37." End of quotation.

Q. Now, Mr. Miller, isn't it a fact that the op-

eration of the Hoffeld machine which I have just

read to you in connection with the

A. Is that a cloth belt? Is that a fishnet belt,

or is it a metal belt?

Q. I am not certain myself, Mr. Miller.

A. I think it is a metal belt.

Q. Well, it talks about interstices.

A. Yes, but it doesn't have the qualities of the

pliable, soft diamond mesh net.
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Q. Mr. Miller, my question is this: Isn't it a

fact that the Hoffeld perforated screen belt, plus

the blast of air which is directed against it, will

tend to hold the material tight to the top or the

upper surface of that belt, and that the air blast

will blow^ foreign material through the interstices

of the belt? A. Yes.

Q. Isn't that true?

A. Yes. So does this one of Thys. Thys does the

same thing.

Q. This one here (indicating) ?

A. The one he has with the steel mesh there,

yes. It does the same thing.

Q. And you say in your patent, the one in suit

—I am reading from page 3, first column, line 20:

''While good results have [83] been obtained with

netting material made both from wire and from

textile cord, that is, cord similar to so-called fishline

or that used in the manufacture of fishnets, the

fishnet type of pervious belt seems to give the bet-

ter result." A. Sure.

Q. The best result. In other words, you are

claiming both wire and textile cord, is that it?

w TT TV" TT TT

A. No, I didn't patent the steel, I didn't patent

the metal belt.

Q. What did you patent?

A. The fishnet belt.

Q. But you nevertheless say at page 3, first col-

umn, line 20, that wire will give good results?
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A. Well, wire was used and gave results, but

it wasn't as good [84] as my more recent patent.

Q. All right, let's go back to this claim 2 again,

which is on the last page of your patent. You have

already testified that everything that I have read

to you so far, down to the knots formed at the

points where the cords intersect each other to form

the meshes of the netting material are old.

Now we are coming to this next element: "Cross-

slats disposed on top of the netting material and

securing said material to the cross-bars."

We are talking about these cross-slats 21 here

—

in Fig. 2. Now, that is old, too, isn't it? That has

been done before*?

A. You mean cross-slats have been put on chains

before? Yes. *****
Q. And they perform the same function in this

combination or assembly that they perform in the .

prior art machines?

A. Oh, yes. Oh, yes. It is just the assembly.

Q. Now we come to the next one. You have got

a statement here starting on line 8—line 18 of this

claim 2, line 18 on page 3, second column. *****
'^Said net and the chains supporting same being .*

disposed on an incline."

Now, that element or the combination of the

net and chains supported on an incline, I believe

you have already testified as being old and used

since 1908 on, is that correct?

A. That is right.
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Q. So there is no new function of disposing it

on an incline in your assembly, is there?

A. No.

Q. Now, you have got the next element starting

at line 19, '^Means for imparting continuous move-

ment to the belt in an upward direction sufficient

to cause it to travel up the incline."

Now, that of course is an old element and the

function was done before, isn't that true?

A. That is right.

Q. There is no new function in this assembly.

The next element, ''Means for maintaining a

continuous flow of air through the netting mate-

rial.
'

'

That means was old and has been done for years,

isn't that right? A. That is right.

Q. And there is no new function in this par-

ticular assembly than it has functioned in the prior

machines, is there? A. No.

Q. Now, the next element, ''A means for deposit-

ing hops, leaves [86] and stems on the netting ma-

terial at a point adjacent the upper end."

That would be this hopper 36 (indicating). Now,

that is an old element, isn't it, was done for years?

A. Oh, yes.

Q. And was done in the 1,488,249 patent?

A. Yes.

Q. That performs no different function in your

assembly than it performed in the prior machines,

does it?

A. It is simply an assembly composed of old
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means, which we have already stated, put together

in a new way.

Q. And this particular element, hopper 36, is

old and has been done before?

A. That is right.
*****

Q. Now, after that you say—and this follows on

page 3, column 2, line 25—''The mesh in said net-

ting material being slightly smaller than the hops

to be separated."

But that I believe you have already testified that

the mesh is slightly smaller than the smallest hop,

so that no hop will go through, is that correct?

A. Well, it says, ''smaller than the hops to be

separated."

Q. "The hops to be separated," which would

be both small, average and large? [87]

A. It says, "smaller than the hops to be sep-

arated." That is clear enough, isn't it?

Q. That mesh is to separate the hops from the

debris, isn't it, so that some of the material will

go through the mesh and some won't, isn't that

correct ?

A. The mesh is provided there to permit the

air to go through.

Q. That is the only reason?

A. And the hops to roll down and the trash to

bo carried upwardly and any small particles that

drop through the mesh that are extraneous matter

can be disposed of in that way.

Q. Now, isn't it a fact, Mr. Miller, that the

mesh of the netting material in the Thys patent
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as shown in Fig. 2 is to permit the air to go

through ? A. Yes.

Q. That is correct. In other words, the netting

material in this Thys patent 2,138,529 performs the

identical function that the mesh performs in your

patent? A. That is correct.

Q. It performs the identical function?

A. That is correct.

Q. Now getting to the balance of this claim 2,

you go on to say: ''to permit the hops to roll down

the inclined surface presented by the netting ma-

terial."

That is old as shown in all the prior patents,

including the Thys patent I just referred to, isn't

it? [88]

A. That is right.

Q. "to permit the hops to roll down the in-

cline," isn't that correct? A. That is right.

Q. And this particular netting material in that

respect does not function any different than the

netting material in the prior Thys patent, does it

—to permit the hops to roll down the incline ?

A. That is right.

Q. All right. You go on to say that "The mesh

in said netting, the knots formed at the intersection

of the meshes and the cross-slats retaining the leaves

and large stems but permitting smaller stems to

fall through the mesh of the netting material."

Now, as I understand that statement, the knots

and the cross-slats are to prevent material from fall-

ing through, is that correct? *****
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The size of the mesh, the cross-slats and the knots

at the intersections retain the large stems and

leaves ?

A. On top of the belt. It retains them on top of

the belt.

Q. That is the same function that is performed

by other [89] screens or separators, isn't it?

A. But not so well.

Q. But not so well. All right.

Now, let's go to the first claim, which starts at

line 34 of column 1 at page 3. Do you find thaf? It

starts at line 34. It says, ''Claim 1: In a machine

for separating hops from leaves, stems and other

foreign material."
*****
Now, you have got a first element there of "a

pair of spaced endless sprocket chains."

That is the same as the first element in claim 2.

Now, you have already testified that that is old

and it performs the same function in your assembly

that it performed before in the prior machines, isn't

that correct *? A. All right.

Q. The same is true of the next element. "Upper
and lower sprocket gears to support the chains."

That is also an old element and performs no dif-

ferent function in this assembly than it performed

in the prior machines, isn't that correct?

A. That is right. [90]

Q. "Cross-bars connecting the chains," which

again you already have testified were old, and those

cross-bars i)erformed the same function in this as-
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sembly as they did in the prior machines, isn't that

correct? A. That is right.

Q. All right. The next element, ''A pervious sep-

arator belt composed of netting material woven from

textile cords supported by the cross-bars."

That is an old element, is it not?

A. What is that?

Q. Your counsel has already stated that these

are old elements.

A. The elements are old, yes.

Q. All right. ''The cross-slats disposed on top of

the netting material and securing said material to

the cross-bars," which are these cross-slats 21 in

Fig. 2, which you say are old and they perform no

different function in this assembly than they do in

the prior machines, isn't that correct?

A. Yes, the cross-bars. All right.

Q. All right. We come down now^ to line 43,

"Said net and the chains supporting same being

disposed on an incline." Which is an old method

of supporting a separator belt, is it not?

A. All right.

Q. All right. The next element, "Means for im-

parting continuous movement to the belt in a direc-

tion to cause it to travel up the incline." [91]

That is an old means, is it not, as shown by this

Thys patent? A. O.K.

Q. Performs no different function in this as-

sembly than it does in the old machines, does it?

A. All right.

Q. All right. The next element, "Means for main-
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taining a continuous flow of air through the netting

material," which again is an old means, an air

blast through a pervious belt? That is an old ele-

ment, is it not? A. Yes.

Q. And it performs no different function in this

assembly than it did in other machines'?

A. ;n"o. * * * * *

Q. All right. ''A means for depositing hops,

leaves and stems on the netting material at a point

adjacent the upper end," which is again this hop-

per 36, which is an old element?

A. That is right.

Q. And your assembly performs no different

function than it did in the prior art machines ?

A. (The witness shakes his head in a negative

manner.)

Q. Your answer is ''No." Now, at line 50 you

have this [92] statement in this claim: "The mesh

in said netting material being slightly smaller than

the hops to be separated," which we have already

discussed. And that element is old for passing mate-

rial through, is it not?
*****

A. Yes. Well, that is the invention, is the mesh

constructed for the separating purposes.

Q. Now, what do you mean by "slightly small-

er?" "Slightly smaller?"

A. Well, enough smaller so that hops won't go

through.

Q. In other w^ords, if you have got a half-inch

hop in one direction you would make it
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A. Just enough smaller so that the hops wouldn't

go through the screen.

Q. All right. If you have got 4/8ths of an inch

would you make it 3/8ths or

A. Just about 3/8ths.

Q. Just about 3/8ths, drop off an eighth of an

inch, and if you have got a hop an inch and a quar-

ter long you drop it off to an inch and an eighth

in the other direction?

A. I think the meshes are all about the same. I

think they are all about an inch and a half to three-

quarters. [93]

Q. Suppose you have a net that is closely woven.

Would that do the trick? That would be slightly

smaller than the smallest hop. Say it was just a

quarter of an inch in width.

A. I don't know what it might be. I simply know
what it has to do.

Q. Would you have to experiment with the size

of that mesh?

A. No, I arrived at this size and have used the

same size since.

*****
Q. You are talking about some specific machine

that you built ?

A. All the machines that we have are equipped

with this size net; besides the machines of many
other growers on the Pacific Coast are equipped

with the same net.

Q. But you haven't specified that size mesh in

the patent at all, have you?
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A. They have all selected the same size that we

are using, practically.

Q. You are talking about people who use your

net? A. Yes.

Q. They have selected the same size that you are

using, but you don't say in the patent what size

of mesh

A. No, we just say small enough mesh so that

the hops won't go through. That is what the patent

says. [94]

Q. So that the smallest sized hop won't go

through ?

A. So that no hop will go through.

Q. That would be anj^where from 1/8 of an inch

in width to an inch long, to 3/8ths of an inch in

width and an inch and a half long, is that right?

A. We wouldn't want it any smaller than it has

to be.

Q. Now, wouldn't you have to experiment—if

you were trying to build a net in accordance with

this patent wouldn't you have to experiment to de-

termine the size of the mesh?

A. I don't think so.

Q. You don't think so?

A. As long as you knew that you were doing

when you started out you would know what you

wanted; you would know the purpose of the inven-

tion.

Q. You don't disclose or teach in your patent

any place how to build that net, do you?

ifl



Sophie Oeste 117

(Testimony of George Edmond Miller.)

A. We say build it so the opening is smaller than

the hop.

Q. All right. What size did you determine when

you built your machine? What size did you use?

A. Ours, the spaces were put 3/8ths of an inch

wide and an inch and three-quarters long.

*****
Of course, they come together at the top and bot-

tom, of [95] course.

Q. Do you have that net made specially?

A. All nets are all made specially to order.

Q. To certain specifications?

A. They are not fishnets ; they are made for this

particular j)urpose.

Q. I believe we have covered all of claim 1, Mr.

Miller, the last clause we were just discussing, "the

mesh being slightly smaller than the hops to be

separated to permit the hops to roll down the in-

clined surface presented by the netting material,

the mesh in said netting, and the cross-slats, re-

taining the leaves and large stems, luit permitting

the smaller stems to fall through the mesh of the

netting material."

Now, I want to ask you one thing about that. In

claim 3 you say it is the blast of air that causes the

leaves and the like to adhere to the netting material

;

it has nothing to do with the closs-slats or the knots

or the mesh. In claim 3 you say * * * '<A means for

maintaining a continuous flow of air through the

belt with sufficient velocity to cause leaves and the

like [96] to adhere thereto." A. Yes.
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Q. Then it is the blast of air that causes the

leaves and large stems to adhere to the top of the

belt, is that right? A. It assists.

Q. It assists?

A. It turns them over so that they get started I

on it and it helps to maintain them on the belt.

Q. They drop down into this hopper 36, Fig. 1;

they drop down onto the inclined belt and they have

a blast of air against them?
*****

A. The tendency is for everything to roll down.

Q. And the blast of air holds it against the belt ?

A. The blast of air assists in separating the roll-

ing materials from the flat materials and laying

them over on the belt.

Q. And the cross-slats, then, really have nothing

to do with holding material on them?

A. Yes, the cross-slats help materially.

Q. What is the size of those cross-slats on the

machine that you have?

A. They are about an eighth of an inch thick.

Q. An eighth of an inch thick.

A. And three-quarters of an inch wide. [97]

Q. Are they beveled or are they square ?

A. No, they are square.

Q. An eighth of an inch thick?

A. And they are bolted together and the fishnet

is in between them.
*****
Mr. White: Q. Mr. Miller, one more question:

The purpose of devising this fishnet belt was to just
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give a fuzzy, naplike surface so that approximately

90 per cent of the leaves and large stems would go

to the top of the conveyor, isn't that it?

A. That is right.

Mr. White : That is all, your Honor.

Redirect Examination

Mr. Hoppe: Q. Mr. Miller, early in your cross-

examination you point out that one difference be-

tween the Thys patent and your patent was the fact

that you used fish netting and he used wire netting.

Do you recall that ? A. That is correct.

Q. Is there any other difference between your

patent and the Thys patent?

A. Well, the Thys patent operates their belt

without any cross-slats, whereas it is necessary with

a net to have a support below and above the net,

and this same slat that is [98] put on the top adds

to the purpose of assisting in the separation of the

hops from the leaves and the trash.

Q. That is the slat 19 and the slat 21 in Fig. 2?

A. That is right.

Q. And those are not found in the Thys patent?

A. That is correct.

Q. And do you recall you were examined con-

cerning the Patent Office disallowance of claims 1

and 2 of your patent, which called for a fishnet

only? Do you recall that examination when Mr.

White was reading from the file wrapper?

A. Fishnet only? I don't believe I know what

you are talking about.
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Q. You recall Mr. White examining you as to

this claim, ''In a machine for separating picked

hops from leaves, stems and other foreign material,

a pervious separator belt composed of textile netting

material having a diamond shaped mesh slightly

smaller than the size of the hops to be separated?"

Do you recall he read that claim to you?

A. Yes.

Q. Would a device having such a claim work

without these cross-slats and without the blast of

air?

A. No, the fishnet would not work without the

supporting cross-slats.

Q. And without the blast of air?

A. That is right. [99]
*****

A. It would do some work without the blast of

air.

Q. Would it be effective?

A. It is more effective with the blast of air.

Q. Would you get the 1 to 2 per cent impurity

which you now get without the blast of air?

A. Not in the capacity that the belt can handle.

Q. Without the blast of air the leaves would

fall right down with the hops, would they not?

A. They would be more apt to channel down.

Q, Now, you were examined concerning the Scott

patent, which was the fish netting used for separat-

ing peas from the pea vine and lima beans from

the lima bean vine. A. That is right.

Q. Now, in that particular device did the Scott



Sophie Oeste 121

(Testimony of George Edmond Miller.)

fishnet operate in the function of traveling on an

inclined plane and permitting the materials that you

wanted to save to roll down the fishnet and the other

material to go up the fishnet?

A. It had none of those uses whatsoever.

Q. Now, you have examined the Scott patent?

A. Yes, sir.

Q. And in your opinion as a man skilled in the

hop separator [100] art, would that machine be use-

ful in separating hops from hop vines ?

A. It would be useless.
*****

Q. You have examined the Thompson patent?

A. Yes, sir.

Q. In your opinion as a man skilled in the hop

separator art, would that patent be useful or useless

in separating hops from the hop vines ?

A. It would be useless.

Q. And you have examined the Hoffeld patent?

That is the one that had the corn tassel, the last

one

A. No, I didn't examine it. I just heard it dis-

cussed, but I didn't read it through in detail.

Q. Now, you mentioned in response to some of

the questions that Mr. White asked you that the

function of the cross-slats which are found in your

device is the same as the function in the prior art.

In what prior art device that you know of did you

find the function of two cross-slats holding netting

material, one between the other?

A. There was no such arrangement where the

cross-slats supported a net, but the old slat separator
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belt was composed of cross-members which were

connected to the chains and they acted to keep the

chains equidistant to pass over the sprocket, so they

accomplished the same result in that particular by

[101] keeping the chains the same space all the way
up and down the belt.

Q. And did those belts have the belt sandwiched

in between one cross-slat and another cross-slat '?

A. No, there was no upper slat that had the

effect of assisting in the separation of the hops.

Actually the supper cross-slat and the knots have a

great bearing on the improved separation accomp-

lished by the fishnet separator.

Q. And is that a function that is not found in

the prior art?

A. That was never used in the prior art.

Q. And the sandwiching function, was that used

in the prior art, of one cross-slat on top of another '>

holding a belt material of some kind ? ^

A. No, there is no such belt construction.

Q. In the prior art any place are you aware of
j

anyone who used a fabric fishnet in a slat type sep-

arator for the purpose of separating materials in

any fashion whatsoever ? A. Not in a net.

Q. In a net.

A. No, as far as I know there was none ever

used in a net. Separation was performed in the

patent of 1908 on an inclined belt [102]
* Sfr * * *

Mr. Ploppe: Q. Now, these cross-slats that are

on the belt, do they have a function in addition to
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keeping the chains apart and in addition to holding

the belt onto the chains?

A. Yes, the upper slat is just high enough that

it presents a slight obstruction to the downward

travel of the mass and tends to thin it out until the

proper separation takes place.

Q. Now, in your examination concerning the

question of the size of this mesh you were asked

something about whether you had to experiment to

obtain the proper size. Do you know of any people

that have constructed the fishnet separator type of

machine under the teachings of your patent that

have had any difficulty in making knots of the right

size to make the mesh of the right size?

A. I haven't heard of anyone.

Q. You have heard of no one having any trouble ?

A. No.

Mr. Hoppe: That is all.

Recross Examination

Mr. White : Q. Mr. Miller, these cross slats were

beveled rather than at a right angle? [103]

A. No, they are square-edged.

Q. But if they were beveled they would perform

the function of keeping the chains separated, would

they not? It wouldn't make any difference whether

they were beveled or square-edged,

A. You mean as a spacer on the chains?

Q. As a spacer on the chains.

A. The top ones don't have that function, how-

ever.
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Q. The lower ones have that function?

A. The lower ones have that spacing function.

Q. Do you have a drum—as a matter of fact,

there is no drum at the upper and lower levels of

that modification'?

A. No, they are open.

Q. What do you mean, ''they are open!"

A. I mean there is no drum around the shaft.

Q. No drum around the shaft at all?

A. They are open between the sprockets.

Q. Yes. Mr. Hoppe just asked you if anyone

had any trouble in making the mesh of the correct

size. Do you recall that?

A. Yes, and I said that I didn't recall anyone

who had.

Q. Didn't you testify on direct examination that

you had manufactured machines for others? You
did all the manufacturing of these machines, did

you not?

A. Oh, I think there were those that copied our

system of separation and are using them today.

Q. You say you think. Do you know of any-

one? [104] A. I don't know.

Q. You don't? A. No, I don't.

Q. Any machines that are in use using a fishnet

were made by the Horst Company or yourself under

your direction?

A. No, I think people made their own.

Q. You think. You don't know of anybody that

made them? A. Yes, I do know.

Q. Who, for example?
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A. Well, I think the Rooney boys put it on their

machine.

Q. You think they did?

A. We didn't build it for them.

Q. You know it was

A. They are paying us royalty for it.

Q. Yes, I know they are paying you a royalty on

a finger patent, but they haven't built, have they,

a fishnet type of separator belt as yet I

A. Yes.

Q. When did they build it?

A. Two or three years ago.
*****

Q. That is the Rooneys out on the Slough House

Road? A. Yes.

Q. And they have a fishnet type of separator

belt? [105]

A. That is what I understand.

Q. You understand. Have you seen it?

A. No. They came to me and asked me what size

to get for the fishnet.

Q. What size mesh to use? A. Yes.

Q. And when did they ask you that?

A. Two or three years ago.

Q. Do you know whether or not they built the

machine ?

A. I am sure they have fishnets in their ma-

chine.

Q. Why are you sure about that? Is it based on

just that one question they asked you?

A. They told me they were going to put it in.
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That is all I know. That is the nearest information

I have on it.

Mr. White : That is all.

Mr. Hoppe: No further examination.

The Court: You may step down.

Mr. Townsend: Miss Oeste.

SOPHIE OESTE
the defendant, called for the plaintiff; sworn.

Mr. Townsend: Your Honor, I understand that

Miss Oeste is a little hard of hearing. Could I step

a little closer?

The Court: You may. [106]

Direct Examination

Mr. Townsend : Q. Miss Oeste, would you kindly

state your name, please?

A. Sophie Oeste.

Q. And your address, please?

A. Davis.

Q. Davis, California? A. Yes.

Q. And, Miss Oeste, are you the owner of the

hop ranch known as the Oeste hop ranch at Elk
Grove? A. I am.

Q. Miss Oeste, are you here today by reason of

the fact that a subpoena duces tecum was served

on you, this being a copy (exhibiting to witness) ?

A. Yes.

Q. Miss Oeste, did you bring with you books

and records and matters that were referred to on
this subpoena?

A. Well, I got them from my tenant's fig-

ures-
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Q. Pardon me?
A. I got the figures from my tenant.

Q. Did you have any books or figures of any

kind relating to the processing and production of

hops?

A. No. All I had was the purchase, when the

hops were purchased by the hop company.

Q. Did you bring with you those records? [107]

A. Well, I brought one that I had. The others

I didn't have where I was. They are in another

place.

Q. Where are they now. Miss Oeste?

A. In my old home where I used to live.

Q. Are they available?

A. Well, I think they are. I am not too sure

about it.

Mr. Townsend: It is possible, your Honor, that

we can cut this down very short. It is a question

here of the interrogatories which were answered as

to the actual production of hops on the infringing

structure, and our information from the Hop Con-

trol Board is such that there is quite a discrepancy.

I think possibly, counsel, we may be able to get

together and discuss this at some time evening.

Mr. White : Yes, I would be happy to.

Mr. Townsend: Inasmuch as the records are not

here pursuant to the subpoena which has been issued

and served. I don't know the reason for that, but

they are not here.

Mr. White: Well, if the Court please, the ranch

was operated first by one party and then by an-
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other and the records just got misplaced or lost,

and Miss Oeste may have some of them and Mr.

Henderson, who was formerly on the premises, may
have some of them; but we can get together this

evening as suggested by Mr. Townsend.

The Court: Well, discuss it with counsel. [108]

Mr. Townsend: It may be that we will be able

to get together on it. I can't do anything now except

to ask you, if I may, for whatever records you have

with you, Miss Oeste. Do you have any with you?

The Witness : I will show you what I have, what

I brought myself. That is all. This is for 1950.

Mr. Townsend: Q. Do you have a record or a

little summary of the production?

A. Well, I did have. I think I still have. I don't

know. We had a fire in our basement a year and a

half ago.

Q. But that is all you have today?

A. That is all I have.
*****
Mr. Townsend: Q. Now, there is one other

thing, Miss Oeste. I will have to show you here an

agreement, an agreement dated July 10, 1943 (ex-

hibiting to witness). A. Yes.

Q. And it apparently bears your signature,..

''Miss Sophie Oeste." A. Yes, it does.

Q. And the signature of what appears to be

''Mr. Ed Thys." A. Uh-huh.

Q. I will ask you if that is your signature. [109]

A. It is.

Q. And I notice attached to this same document
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is an assignment which appears to have been exe-

cuted by you, Sophie Oeste, and dated November

13, 1945, and I ask if that is your signature?

A. Well, it looks like my writing. I don't re-

member the document at all, but it looks like my
writing. You see, I had a man managing the place

there for me at the time. I wasn't over there, and

took no active part in it. He came over to Davis to

see me. [110]
* * * * *

Mr. White : If the Court please. This agreement

that Mr. Townsend has, I object to any question or

any testimony with respect thereto on the ground

that it merely refers to an application by a serial

niunber which is intended to be included later if

the patent is issued. There is nothing in the agree-

ment indicating that any application was shown to

this witness or they had any knowledge of tbe sub-

ject matter thereof, and it has absolutely no bear-

ing upon the actual patent in suit, cannot be con-

strued as a license under a patent that had not even

been issued, and there is nothing of record or at-

tached to this agreement to indicate the subject mat-

ter of the pending application. It is entirely too

vague and indefinite and has nothing to do with the

issues of this case. [Ill]
*****
Mr. Townsend: Now, this license agreement re-

lated to a portable hop picking or hop separating

mechanism, a portable device, whereas the accused

infringing device is a stationary job which uses the
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fishnet of the patent patent in suit. ***** [113]

Mr. Townsend: Have you looked at this, counsel

(exhibiting document to counsel) ?

Mr. White: Yes. I can't make heads or tails of it.

Mr. Townsend: These, as I understand it, are.

records of hop sales made by the Oeste hop ranch

in 1950. [114]

The Witness : What is that, that I just gave you

a little while ago?

Mr. Townsend: Yes, this is what you just gave

me.

The Witness: What did you just ask me ?

Mr. Townsend: Q. I asked you if this is a

record of your sales of hops from the hop ranch.

A. That is what I would call it. I don't know.

Q. I see.

A. I am not too familiar

Mr. Townsend: Counsel, that is apparently what

it is, and that is all the records that were produced

in answer to the subpoena issued.

Mr. White: I don't see any materiality of these

particular sales invoices, if the Court please. They

have nothing to do with whether or not these par-

ticular hops that were sold went through a separat-

ing machine of any kind.

Mr. Townsend : Again, your Honor, we asked for

interrogatories and got answers, and we checked up
through other sources and found that the answers

were considerably oil from the records we received

otherwise.
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The Court: That would be some evidence.

Mr. Townsend : We have asked, your Honor, for

everything so we could

The Court: You are entitled to the production.

Mr. White: Yes, and we agreed just a little while

ago [115] that we would discuss this matter tonight

and try to work out a settlement.

The Court: Then don't take the time up now.

Mr. Townsend: Then we will withhold this

—

we would like to put it in evidence now, your Honor,

for this purpose, if for no other purpose, namely,

that it shows a premium paid on these hops that

were sold by the Oeste hop ranch. It only shows

records for 1950, to be certain, but at least it shows

a premium, and I would for that reason like to

offer in evidence as plaintiff's exhibit next in evi-

dence

Mr. White: Whether or not hops were sold at a

premium has no bearing on these issues at all, if

the Court please. We haven't testified as yet as to

how our machine operates and how many processes

we go through to clean hops in order to get a pre-

mium for our hops.

The Court: I am going to receive it.

(Statement of sales by Oeste in 1950 was

marked Plaintiffs' Exhibit No. 14.)

Mr. Townsend: Your Honor, under Rule 43(c)

of the Federal Rules I would like to have this

license marked as having been offered, if I may.

The Court: You may have it identified, surely.
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(License agreement dated July 10, 1943, with

attached assignment was marked Plaintiff's

Exhibit No. 15 for identification.) [116]

Mr. White: Are you through?

Mr. Townsend: Yes, I am through with Misst

Oeste.

Cross Examination

Mr. White : Q. I just want to ask you one ques-

tion. Miss Oeste: Do you know whether or not the

hops that were sold in 1950 were seeded hops or

seedless hops ? Do you know that ?

A. No, I don't.

^ * * * *

JOHN WESTLAKE
called for the plaintiffs; sworn.

Direct Examination

Mr. Townsend: Q. Mr. Westlake, would you

kindly state your name and address, please?

A. John Westlake, Elk Orove.

Q. Is that Jack Westlake? A. Yes.

Q. Are you appearing here under the order of

the subpoena duces tecum [117] * * * which

was served, I believe, last night? A. Yes.

Q. Did you bring with you any records, books

or other papers relating to the processing and pro-

duction of hops on the Oeste hop ranch?

A. All I have is the bale count for each year.

Q. Do you have that with you, Mr. Westlake?

A. Yes.

Q. Before, however, asking you for that, would
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you kindly state your present profession or busi-

ness?

A. I am running the ranch for Miss Oeste.

Q. What is your position, sir?

A. Manager.

Q. In what capacity? What activities do you

perform as manager of the ranch?
*****
A. Everything.

Q. And you are familiar with the production

and with the way the product is processed out

there? A. That is right.

Q. And what do you have in response to the sub-

poena, Mr. Westlake?

A. Well, all the [118]

Q. A smnmary, is it? A. That is all.

*****
Mr. Townsend : Q. Will you kindly tell us what

your yearly summary shows?

A. Well, the years of the crops.

Q. Yes.

A. Well, I am not sure of it, because I wasn't

there in 1945. I took over

Q. When did you first come in?

A. In 1949.
*****

Q. Will you give us what you have custody over

and what you are familiar with, at least to the extent

that you can testify?

A. Well, I had to go to the dealer who bought

them and he gave me these figures reluctantly.
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1945—if you want this

Q. Yes, if you will, please.

A. 374 bales. [119]
*****

A. In 1946, * * * 506; 1947, 341; 1948, 501; 1949,-

462; 1950, 574; 1951, 759.

Mr. Townsend: Q. Now, since 1949—what part

of the year 1949 did you first become manager of

the Oeste ranch I A. January 15.

*****
Q. January 15, 1949. And since that time you

have been actively the manager and in custody of

all of the records and matters pertaining to the pro-

duction of the

A. Records, no. Everything—the checks and

everything go over to Miss Oeste in Woodland, when

she lived at Woodland. She is in Davis now.

Q. And the records are kept in that area, not

by you?

A. The only thing I have is the money that I

spent.

Q. So consequently you have no records to pro-

duce in response to this subpoena"?

A. That is right.

Q. Except materials you so kindly dug up ?

A. That is right.

Q. Are you familiar with the machinery which is

used on the [120] Oeste ranch?

A. Fairly well.

Q. You say, ''Fairly well." You must be very

intimately acquainted with the machinery.
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Mr. White: Pardon me. That is argumentative.

A. No.

Mr. Townsend: Q. Are you familiar with it

sufficiently to be able to describe the type of equip-

ment which is used to process hops on the Oeste

ranch ?

A. Yes, I could, but for the last four years I

have had asthma and hay fever, so I don't go in

there during picking any more, just periodically.

Q. Yet as manager it is your responsibility to

see that the hops are harvested and picked

A. That is right.

Q. and all the other factors which go to make

a good product, is that right?

A. That is right.

Q. Mr. Westlake, I would like to point out—

I

think you can see it very easily—a picture of a hop

separator, the patent in suit, and I wonder if you

can tell me as I go through certain of these elements

whether they are found in the equipment which is

used on the Oeste ranch to separate hops.

First, do you have a fishnet separator on the Oeste

ranch? [121] A. We have.

Q. And is it a separator which separates leaves

and stems and things of that nature from the hops

themselves? A. That is right.

Q. Does that machine embody a hopper? Does it

have a hopper located at the top of the belt ?

A. Yes, there is a small—not as small as that,

but

Q. I think we can go very quickly if you will
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just answer the questions. Does it have a hopper?

A. No, it deflects them. It is not a hopper.

Mr. White: Just a minute. I would like an in-

struction from the Court that the witness is entitled

to answer Yes or No with explanation.
*****

Q. In a separator do you have a belt which is

composed of textile cord material? A. Yes.

Q. Which we call a fishnet? [122]

A. Yes.

Q. Does that belt travel in a direction upwardly

on this side (indicating) ? A. Yes.

Q. And downwardly like that (indicating) ?

A. Yes.

Q. And is it supported by some sprockets which

are arranged at opposite ends, upwardly and down-

wardly ? A. Yes.

Q. And is that belt inclined upwardly?

A. Yes.

Q. And do the hops come in from some source

near the top of the incline?

A. That is right.

Q. And do those hops tend to roll down against

the travel of the belt upwardly? A. Yes.

Q. And do you have some means of imparting

air under pressure against the travel of this belt

in this direction (indicating) ? A. We do.

Q. Is that a blower— * * * —of some sort that

forces an air blast against the belt which is traveling

upwardly and on which the hops are moving down-

wardly? [123] A. That is right.
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Q. And do you have in that machine a means of

some kind to rotate this belt as shown here in ele-

ment 48, which is a chain which drives that sprocket 1

Do you have a mean of rotating the belt so that it

revolves in the manner as you have testified?

A. Yes.

Q. Do you have on this belt a pair of chains

—I should put it this way: Do you have a pair of

spaced chains between which the belt is supported?

A. Yes.

Q. And do you have spacer bars or cross-bars,

as they are referred to here at 46, which separate

the chains'? A. Yes.

Q. And which are attached to the chains?

A. Yes.

Q. And which travel with the chains?

A. Yes.

Q. And do you have a cross-slat or cross-slats

over the top of the netting material and attached to

the cross-bars to hold the netting in place?

A. Yes.

Q. As is indicated here at 46-A on the drawing?

That is present in the machine?

A. That is right.

Q. In this netting material which we have re-

ferred to as [124] fishnet are the holes or interstices

generally diamond shaped? A. Yes.

Q. And is it composed of a textile cord, knitted

textile or netted textile?

A. Cotton cord, yes.

Q. And do those meshes formed by the cords
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have knots at the intersections of the cords as they

cross one another? A. Yes.

Q. As shown generally over here? Or you can't

see that?

A. That is all right. I can see it.

Q. Can you see this one back here (indicating) ?

A. Yes.

Q. And are the holes, as we call them, the meshes

of the net, are the holes small enough so that the

hops do not fall through?

A. The small ones, the real small hops, would

possibly go through.

Q. They do go through?

A. There is some of them do.

Q. How big are they ?

A. Oh, as big as a thumbnail or your little finger.

Q. Real little tiny ones? A. Yes.

Q. Is there enough to worry about?

A. No. [125]

Q. How many would you say?

A. Not enough to cover the floor.

Q. Do the leaves adhere or attach to the fishnet

as it travels upwardly under the blast of air?

A. Yes.

Q. And are they deposited outwardly here ?

A. Yes.

Q. And the stems and other foreign materials,

the trash, is handled in the same way?
A. Yes.

Q. They move upwardly on the belt and are dis-
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charged— * * * —under the influence of the air blast

and the fishnet cord, fishnet belt, is that correct?

A. That is right.

Q. Mr. Westlake, how long have you been

acquainted with the hop separating business?

A. I think our first—on the previous job I held,

I think we put them in about 1945.
*****

A. 1945. I helped build and built the first ma-

chine. [126]

Q. That was your first acquaintance with the hop

separating business of any kind?

A. Except by hand.
*****

Q. Then how long were you acquainted with

the A. 1932.

Q. 1932 you first became associated with the hop

industry ? A. That is right.

Q. And at which time you came to know about

the hand picking and hand separating, et cetera?

A. That is right.

Q. Now, as I understand your testimony to be

that in 1945 you first became acquainted with the

fishnet type separator? A. No.

Q. I am sorry. Will you kindly correct that state-

ment, whatever it was.

A. You asked me if I was acquainted with the

building of hop separating machines. It was in 1945.

Q. I see, but not the fishnet? A. No.

Q. When was the first time you became ac-

quainted w^ith the fishnet separator?
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A. When I went to work for Miss Oeste.

Q. And that was 1949? [127]

A. That is right.

Q. And that was the first time you ever had any

opportunity to see a fishnet separator and knew

how it worked?

A. No, I think Mr. Thys had one of his port-

ables. We rented eleven of his portables on the

Bradley ranch, and I think he had some fishnets on

a couple of his earlier machines.

Q. And when was that, please?

A. About 1936. Mr. Thys could tell you. I am
a little hazy on it.

Q. That was on the Bradley ranch?

A. That is right.

Q. Now, do you remember what they really were ?

A. Just fishnets. I wasn't interested in them at

the time and I didn't pay too much attention. I

was more interested in getting the crop in.

Q. I see. There may have been something other

than fishnets as far as you are concerned? You just

don't know? A. No, I am not sure.

Mr. Townsend: That is all.

Cross Examination

Mr. White: Q. Don't you have out at the Oeste

ranch a cross-slat separating machine, cross-slat sep-

arating machine ?

A. Yes, on the small picker we have. [128]

Q. Such as shown in this Horst patent 1,488,249 ?

A. Yes, we have that.
*****

till
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Q. Overlapping slats, I mean?
A. That is right.

Q. With burlap on the upper surface?

A. That is right.

Q. Do you use a blast of air with that?

A. No.

Q. The hops roll down or bounce down step by

step? A. That is right.

Q. And the leaves and the stems adhere to the

burlap and are carried up over the top?

A. That is right.

Q. Do you also do some manual separating of

hops before they reach

A. To get a good pick, which we try to do, we
always have eight or ten women
*****
After they are dropped into the hopper or

W "TT vP VT TT

Before they go to the kiln.

Q. Before they go to the kiln you still have

manual separation? [129] A. That is right.

Q. On that machine that you testified to which

had the fishnet on it, isn't it a fact that the ends

of the fishnet are supported on drums?

A. That is right, they are.

Q. At the top and at the bottom. In other words,

between the spaced sprocket gears at the top you

have a drum? That is not just a shaft as Mr. Miller

testified to
;
you have actually a drum in there ?

A. That is right.

Q. And that is both at the top and at the bottom,



142 TJiys Company, et al., vs.

(Testimony of John Westlake.)

so those drums really support the fishnet, isn't that

correct ? A. They help.

Mr. White: That is all.

Mr. Townsend: Your Honor, two photographs,

one of which shows the corner of bottom portion of

a separator machine, a fishnet machine. This photo-

graph will be asked to be marked for identification

as the next in order.

(The photograph referred to was marked

Plaintiff's Exhibit No. 16 for identification.)

Mr. Townsend: And another photograph, your

Honor, of a front view of bottom portion of the

fishnet machine, which I will ask be marked for

identification as plaintiffs' next in order. [130]

(The photograph referred to was marked

Plaintiffs' Exhibit No. 16-A for identification.)

Redirect Examination

Mr. Townsend: Q. Mr. Westlake, I will show

you a photograph of the bottom portion of a fishnet

separator and ask you if you can identify that frag-

mentary view of the machine— * * * —as being the

machine on the ranch of which you are general man-
O P'OT'* * "TT •JT * TT

Q. Can you identify this ?

A. It looks like our birdcake support in back of

the screen there. [131]
*****
Mr. White : Birdcage support ?

The Witness: Yes. We have some bars. It looks

like a birdcage.
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Mr. White: Is that what I referred to as the

drum a little while ago?

The Witness: Yes.
*****
Mr. Townsend: Q. Do you identify that, Mr.

Westlake? A. It looks like ours, yes.

*****
Q. Mr. Westlake, I show you a photograph

marked Plaintiffs' Exhibit 16-A for identification,

and ask you if you can recognize that separator

machine ?

A. You must have taken some plywood off of

the front, huh?

Q. Do you recognize the machine?

A. Well, if the plywood were there I would say

it is ours, but I won't now.

Q. You can't recognize it?

A. Not without the plywood on there, because

I know we had it on the face.

Q. If I showed you the plywood would you rec-

ognize it? A. I would. [132]

Q. I think this may show it (exhibiting photo-

graph to witness). You see the plywood has been

knocked off there. A. Uh-huh.

Q. Now do you recognize it?

A. Well, it is cut. I don't know. It looks enough

like ours to be ours.

Q. You can't identify it, though, is that correct?

A. I think it is.

*****
Q. Can you tell from a photograph. Plaintiff's
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Exhibit No. 16-A for identification, whether that is

a fishnet separator at all?

*****
A. It is a fishnet separator.

Q. And does it have cross-bars such as we have

talked about on drawings over here, namely, the

element 46, which spaces the chains?

A. Yes.

Q. And does it have cross-slats which are—

I

will at this time also show you Plaintiffs' Exhibit 16

for identification so [133] that you can refer to both

of them—does it also have cross-slats attached to

the cross-bars and between which the netting is

attached? A. Yes.

Q. And does it have apparently a sprocket or

gear arrangement there— * * * —which the belt

will travel around, as best you can make out from

that photograph?

A. (The witness nods his head in an affirmative

manner.)

Q. Are the interstices or holes in the netting

diamond shaped? A. They are.

Q. And do those photographs look to you like

they are your machine ?

A. No, it looks like it had not been cleaned up
around there, and we usually keep ours clean. That
is the only thing.

Q. Does it look to you like your machine?

A. Yes.

Mr. Townsend : I think that is all, counsel.

Mr. White: No questions. [134]
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Direct Examination

Mr. Hoppe : Q. Your name is Edouard Thys ?

A. Yes. *****
Q. You reside in Sacramento and you are a citi-

zen of the United States of America ? A. Yes.

Q. How old are you, Mr. Thys?

A. Fifty-three.

Q. Where were you born*?

A. In Antwerp, Belgium. [135]

Q. Will you please tell us what your education

consists of.

A. Well, when I left—I hadn't finished high

school when the war came on, and I served in the

Belgian army, and I was about twenty when I came

back, and then I finished a four years' course in the

University of Vienna.

Q. You took engineering there?

A. I took engineering there.

Q. But you did not graduate?

A. I did not graduate.

Q. Do you know the plaintiff E. Clemens Horst

Company ? A. Yes.

Q. When did you first become acquainted with

the E. Clemens Horst Company?
A. In 1928.

Q. And what did you do with the E. Clemens

Horst Company?
A. Well, I went to work for E. Clemens Horst

Company in 1929 in their sales department.



146 Thys Company, et al., vs.

(Testimony of Edouard Thys.)

Q. And how long were you in the sales depart-

ment ?

A. Until 1935, and then I started development

work on hop-picking machines until 1940.

Q. And in 1940 what did you do?

A. In 1940 I started my own company in part-

nership with Albert Miller.

Q. Is that the Mr. Miller who just testified

here? [136]

A. No connection. In 1946 I bought out Albert

Miller's interest and I started my own company.

Q. And what was the name of that company?

A. That is Thys Company.

Q. And that is the other plaintiff in this action?

A. Yes.

Q. And you have been with the Thys Company
ever since? A. Yes.

Q. Are you an officer and stockholder of the Thys

Company ?

A. Yes, I am the president and major stock-

holder.

Q. Now, have you a familiarity with hop picking

and hop separating machines?

A. Yes, I have.

Q. When did you start to acquire that famili-

arity ?

A. In 1930 or thereabouts in an incidental way,

but I have been actively engaged in development

work in that connection since 1935.

Q. In that development work did you become
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familiar with the slat type of separator that Mr.

Miller testified about ? A. Yes.

Q. Those are the ones described in the Horst

patent 1,488,249, which is the subject of litigation

in this Court?

A, Yes, I am familiar with that separator.

Q. How did those separators work from the

standpoint of the [137] amount of trash that they

are able to separate?

A. Well, they separated a certain amount of

trash, like every separator does. It is a matter of

plus or minus. Some work better than others. That

is, different separators work—do some amount of

work.

Q. Were they generally commercially satisfac-

tory?

A. They were in their time until better methods

were evolved.

Q. By present-day standards would you call them

satisfactory ?

A. No, not by present-day standards, because

better machines have been developed, and also the

brewery trade is more exacting on the quality of

hops acquired nowadays than they were in those

days.

Q. And did you set yourself to work on the prob-

lem of separating stems and leaves from the hops?

A. Yes.

Q. When did you do that? When did you start

that? A. In 1935.
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Q. And what was one of your first type of sep-

arators that you made?

A. The very first type, I believe, was the drum

which was set to revolve at the end of a conveyor

and vacuum was maintained inside the drum on one

half of the cylinder so that—it is a little difficult

to explain without a sketch actually, but it was

a small cage that was set at the end of a conveyor,

and I think there is a patent application in my name
which [138] shows it.

Q. And did you in your subsequent activities

turn to the slat belt type of separator?

A. Yes. I then developed a separator with a belt

traveling on an incline in which there was pro-

vided a vacuum chest between the upper one and

the lower one of the belt.

Q. What was that belt made of?

A. Of canvas—burlap, I would say.

Mr. White: Burlap?

The Witness: Burlap, yes.

Mr. Hoppe: Q. And is that the separator that

is illustrated in your patent 2,114,727, in Figs. 18

and 19? A. Yes, that is the one.

Mr. Hoppe: Plaintiffs offer in evidence as their

next exhibit in order a copy of Thys patent 2,114,727.

(The document referred to was marked Plain-

tiffs' Exhibit No. 17.)

Mr. Hoppe : Q. And how did that machine work
toward the solution of solving this problem of sep-

arating the hops from the leaves and the stems?

A. Well, it was an experimental machine, and
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it very definitely showed a trend; it showed a new

idea in the separation, which was the application

of vacuum on a belt, and although the first belt did

not have enough suction in the chest, it indicated

that it had possibilities if it was further developed.

Q. Now, was that a wholly satisfactory machine ?

A. No.

Q. What did you then turn to?

A. Then I turned to the separator belt which

consisted of a wire mesh and had fans—propeller

type fans behind the operating one of the belt, the

idea being that the first belt lacked velocity and the

vacuum was insufficient and it was an attempt to

increase—to remedy both those defects.

Q. And is that the device that is illustrated in

Thys patent 2,138,529, which is the last patent in the

book of exhibits marked Plaintiffs' Exhibit 4?

A. That is the patent, yes.

Q. In that patent you described the belt in the

following language: '^This belt may be constructed

of a coarse fabric or comparatively closely woven

wire or like material." What did you mean by the

words ''coarse fabric?"

A. Well, I had in mind the belt that I had used

on the previous experimental separator. [140]
* * * *

Mr. Hoppe: Q. Now, were you familiar with

Mr. Miller's later developments in the separator

belt? A. Yes.

Q. And what did he do following your develop-

ment of the metal belt type separator?
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A. Well, Mr. Miller had about twenty-five years'

experience before I entered the picture, and he had

worked on the slat type of belt in which the surface

on which the hops fell was not smooth, and it had

been developed with that consideration, which was

given a lot of thought, and naturally when I devel-

oped the smooth belt he wasn't entirely enthusiastic

about it and felt that the air idea was good but that

the smooth belt idea was not so good, and then he

worked on a belt that would have a corrugated sur-

face of some kind, of a nap, that would hold the

leaves not only by the air effect' but by the surface

effect of the material. And then he developed that

fishnet belt with that idea in mind.

Q. Now, was the fishnet belt his idea, or was that

your idea? A. That was his idea.

Q. Do you know anything about the matter of

the licensing of the Miller patent in suit?

A. Yes, I do.

Q. And who was in charge of that licensing pro-

gram? [141]

A. I am—that is, the Thys Company.

Q. And do you know the names of the licen-

sees?

A. Yes, I know the names. I couldn't recite them
all

Q. And under your jurisdiction are figures main-

tained showing the production of those that use the

Miller separator? A. Yes.

Q. And have you made such a tabulation, a tabu-

lation of those figures for the purposes of this trial ?



Sophie Oeste 1.51

(Testimony of Edouard Thys.)

A. Yes.

Q. Showing the number of bales that are pro-

duced on the Miller separator year by year among

the various producers in the area? A. Yes.

Q. You have prepared that from the books and

records under your jurisdiction?

A. Yes, I did. There are some other figures on

there. This tabulation also has [142]
* * •5t * *

Mr. Hoppe: Will you please mark these two

sheets plaintiffs' exhibit next in order for identifica-

tion.

(The documents referred to were marked

Plaintiffs' Exhibit No. 18 for identification.)

Mr. Hoppe: Q. Now, on this chart you have

some figures that are circled in red. What do those

figures represent?

A. Those figures represent the bales that have

been picked by the Miller separator, by the use of

the fishnet separator.

Mr. White: If the Court please, we move to

strike that particular answer and also to limit any

further testimony regarding this chart on the ground

that it has no bearing whatsoever on the issues in

this case.

The Witness: The chart

The Court: The commercial success is what he

is attempting to prove.

Mr. Hoppe: Purely commercial success, that is

all it is.

Mr. White: I don't understand the import of it.
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Mr. Hoppe: That is the sole purpose of it, Mr.

White.

Mr. White: All right.

Mr. Hoppe : Q. And on this chart you also have

the total hop production in the Sacramento Valley,

do you not? A. Yes. [143]

Q. And where did you get those figures ?

A. From the Hop Control Board.

Mr. Hoppe: That is to give us a control, your I

Honor, to show the percentage of hops produced

under the fishnet versus the total production. ;

We offer Plaintiffs' Exhibit 18 for identification

in evidence.

The Court : Accepted for the limited purpose

Mr. Hoppe: That is the only purpose, commer-

cial success.

Mr. White : Well, there is one thing, if the Court

please. I would like to make this point. Mr. Thys

has testified that these numerals on here circled in

red indicate tonnage or baleage through the Miller

fishnet machine, but there is no testimony that that

was the only separator used to clean this baleage.

You will recall Mr. Miller testified he used the old

Horst cylinder with that separator and they also

went over the recleaners, and I would like to object .-

to the offer in evidence until it is clarified whether

the Miller machine only was used in connection with

these bales, if he knows.

Mr. Hoppe : Q. Do you know if only the Miller

separator was used, or if the Miller separator was
used in conjunction with other machines?
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A. Well, they are with other machines always,

because, in the first place, the Miller separator does

not pick the hops. This is only separating the hops

after they have been picked by [144] some other

machine.

Q. So these figures represent an operation in

which the Miller machine was one of the things

that was used? A. That is it.

Mr. Hoppe: Mr. White, we will agree that in

most of these installations that the Miller separator

is but one of several devices that are used.

Mr. White : This chart, then, could not go to the

commercial success of this particular patent in suit,

when the baleage is covered for an entire year and

he has just conceded that there are other separators

used.

The Court : I think it bears upon it.

Mr. Hoppe: It certainly does.

Mr. White: May I examine Mr. Thys before it

is received?

The Court: You may.
*****
Mr. White: Q. Mr. Thys, take the first figure

that you have circled in red here. What is that ? The
Bear River Hop Farm? A. Yes.

Q. 1945—1944, 1860 bales. A. Yes.

Q. Do you know of your own knowledge whether

or not the Miller hop separator machine of the pat-

ent in suit was the only separator used in the Bear
River Hop Farm in 1944? [145]

A. I believe it was.
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Q. You don't know of your own knowledge"?

A. Yes, I do know from my own knowledge.

Q. Where is the Bear River Hop Farm?

A. In Wheatland.

Q. Wheatland, California? A. Yes, sir.

Q. You have been over there? Were you over

there in 1944 ? A. Yes, sir.

Q. And how many separator units did they have ?

A. Of the Miller?

Q. Of the Miller and any other separator.

A. I don't know how many they had. They had

a number of them, a considerable number.

Q. A number of different types?

A. No, no—of the Miller type.

Q. They also had your recleaner?

A. No, not at that time.
*****

Q. When did they first put it in?

A. I believe in 1951.

Q. All right, 1951. You have got a figure circled

here in red, 1822 bales, as against 1860 in 1944. In

1951 they put in your recleaner, which is after the

separation by the Miller [146] separator, that you

were recleaning with your machine of the Thys

2,138,529 patent, so you can't testify of your own
knowledge, can you, as to whether the Bear River

Hop Farm had only one cleaner or one separator

with two cleaners, or three cleaners?

A. I don't understand the question.

Q. Have you seen the hop separator units at the

Bear River Hop Farm since 1941? Have you seen
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the separator units that were used on that ranch*?

A. No.

Q. Did you see them in 1951? A. No.

Q. Well, you just testified that you believe they

installed your recleaner in 1951.

A. But I didn't see it.

Q. You didn't see it? A. No.

Q. You know as a matter of fact they used it

in 1951 ? A. Yes.

Q. They did use it in 1951? A. Yes.

Q. They used the Miller separator and your re-

cleaner unit in 1951, is that correct? A. Yes.

Q. Did they also use the old Horst inclined

cylinder with a [147] perforated exterior for clean-

ing up the hops before they got to the Miller de-

vice? A. Not for cleaning up the hops.

Q. But for distributing? A. Yes.

Q. They used that? A. Yes.

Q. Just as Mr. Miller testified this morning?

A. Yes.

Q. So you have got three processes: You have

the old Horst inclined cylinder with the perforated

exterior for separating the materials, and then you

have the Miller fishnet idea, and then you have your

recleaner; isn't that correct? They have got all that

on the Bear River Hop Farm, isn't that correct?

A. That is simplifying it a little bit. There is a

lot of other processes before that cylinder.

Q. What are the other processes?

A. First of all, they go and cut the vines in the

field and they haul the vines to the hop picking



156 Thys Company, et at., vs.

(Testimony of Edouard Thys.)

machine, and there they are lifted in the picking

machine proper, which removes the hops and the

leaves and the arms and the stems of the vines, and

the vines are discharged pretty well clear of the

hops and leaves.

Q. On the lower conveyor underneath the pick-

ing cylinder, isn't that right? [148]

A. No, it isn't underneath the picking cylinder;

it is in the front of it.

Q. All right.

A. And then there is a mesh, a diamond mesh,

made out of wire through which the hops are

passed as they fall from the picking fingers

Q. That is a great big triangular endless diamond'

mesh belt?

A. It is not triangular; it is rectangular.

Q. It is rectangular; it goes all around the ma-

chine ?

A. It goes all around the machcine and the arms

that are removed from the vines are retained by

that mesh, and at the same time the picking fingers

of the drums that are above that mesh keep work-

ing on those arms to remove the hops until they

fall through the mesh. Then usually, the old ma-

chines—the hops fell through a grizzly

Q. No, we were speaking about this particular

ranch up here, the Bear River Hop Farm.

A. Well, I don't remember exactly how they op-

erated there.

Q. But you feel fairly certain that they also

used the grizzly, too ?
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A. I believe they did. I haven't got the picture

of that ranch very clearly in my mind any more.

And then as they fall through the grizzly the hops

are collected by conveyors

Q. And brought up to the top of that [149]

A. No. The conveyors discharged on an elevator,

which in turn discharged in that cylinder you were

talking about. [149-A]
* * 4e * *

Thursday, July 10, 1952—10:00 a.m.

The Clerk: Case . .o. 6435, Thys Company et al.

vs. Oeste.

Mr. White: Ready for the defendant.

The Court: I might say to counsel that this

morning I was giving some thought or consideration

to the offer in evidence of the exhibit consisting of

a copy of the contract between the defendant and

the Thys Company and assigned by the plaintiff to

someone else, and I found a case in which Chief Jus-

tice Marshall wrote the opinion, Evans vs. Eaton,

and in that case the ruling was made that when

a person is using a patented article and has recog-

nized the patent by the purchase of a license, that

fact should not be absolutely rejected, although it is

entitled to very little weight. That is the expression

of Chief Justice Marshall in that particular case.

I rejected the offer because I considered it had

very little weight, if any weight whatsoever, but

in Adew of the ruling in Evans vs. Eaton, 4 Lawyers

Edition 433, I will receive the exhibit.
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(Plaintiffs' Exhibit 15 for identification was

received in evidence.) [150]
*****

*****
Mr. White : Mr. Thys, you recall last evening we

were discussing the figures on this chart which is

in evidence and which is marked Plaintiffs' Exhibit

18 for identification, the figures which you circled

in red. Do you recall that? A. Yes.

Q. And we had been discussing the figures on

the line opposite [151] the Bear River Hop Ranch.

A. Yes.

Q. And particularly we were discussing the fig-

ure 1822 for the season of 1951. Do you recall that?

A. Yes.

Q. And you had testified, had you not, that you

were fairly certain that the Bear River Hop Ranch

had one of your so-called recleaner separators'?

A. Yes, in 1951.

Mr. Townsend : The second point was in the mat-

ter of the baleage or poundage produced by the de-

fendants, and there the plaintiffs have adopted the

figures given by Mr. Westlake on the stand yester-

day as being sufficient for this case, but excepting

the 1951 figures. The 1951 figures we have a ques-

tion about. However, for the purpose of this cause

we will adopt those as the measure of damages.

The Court : All except the year 1951 ?

Mr. White: Last season.

Mr. Townsend: That is right, your Honor.

The Court : Mr. Thys, will you resume the stand.
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Q. Yes. Now, in connection with your testimony

that you were in charge of the patent licensing

program of the Thys Company, and probably also

the Horst Company, isn't it a fact, Mr. Thys, that

these license agreements that are a part of your pro-

gram are what we may call package deals, where you

haven't just one patent but a series of patents

owned by the Thys Company or the Horst Com-

pany? Isn't that your program?

A. No, not necessarily.

Q. Well, can you state to the Court any one in-

stance where a license has been granted under the

Miller patent in suit to any particular licensee?

On the Miller patent only.

A. I couldn't say offhand.

Q. Well, take for example this Plaintiffs' Ex-

hibit 15 in evidence, which was the agreement which

Miss Oeste testified to when she was here yesterday,

and I call your attention to the second page of that

agreement. Isn't it a fact—the [152] exhibit will

speak for itself, but you have listed there quite a

group of patents, and that is a part of your licens-

ing program?

A. This is a little different, because that is the

licensing for the complete portable hop picking-

machine.

Q. Including a separating unit? A. Yes.

Q. Now, going back to this Exhibit 18 for iden-

tification, can you state any particular one of the

parties listed in this first column which has a license
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under the Miller patent in suit alone? Just look

through them.

A. I don't know. I couldn't tell offhand if any

has a patent for the Miller patent alone.

Mr. White : I see. That is all.

Mr. Hoppe: May it please the Court, we offer

Plaintiff's Exhibit 18 in evidence.

Mr. White: Object to the introduction in evi-

dence of this exhibit, if the Court please. There is

no foundation laid that any of the figures of bale-

age in the columns on that sheet

The Court: I think the objection is good.

Mr. Hoppe: Your Honor, that is not put in evi-

dence to show that that is the only machine that

they go into, but every bale in there, as the cross

examination has brought out, did go through the

machine. They may go through other things, [153]

too. That is sort of like saying that on a drive from

Chicago to San Francisco one does not go through

Salt Lake City because he also goes through San

Francisco. It does show that these people are using

that particular separator in the process. *****
True, there are expedients used. I don't know if

your Honor has seen these devices, but these de-

vices are tremendous machines and they have a lot .

of machinery in them. It is like saying your car

does not have a carburetor because it also has a

starting motor. Your Honor, seriously, I don't think

the objection is good, if that is the basis of it.

The Court: You have offered it solely for the

purpose of showing commercial success.
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Mr. Hoppe : That is correct, your Honor, to show

that people have used these machines to a certain

extent, that a certain percentage of the hop crop in

this area goes through those machines. Maybe they

go other machines also

The Court: If that is the only purpose, to show

that these machines are used by particular hop

growers and a certain amount of hops have gone

through the machines, I think perhaps your offer

is valid, but if it goes further than that, to [154]

show commercial success, the cleaning of these hops

and the premium character of the hops that go

through, I think the objection would be good, be-

cause there are other devices besides these Miller

machines that are used.

Mr. White: If the Court please, may I also say

this: that the foundation falls short of any proof

that any of the people listed on this exhibit actually

have used the machine of the patent in suit.

The Court: If you have that objection it is cer-

tainly good, because this man knows absolutely noth-

ing about that except through reports that came to

him, and they would be purely hearsay.

Mr. Hoppe: Q. Mr. Thys, do you know whether

the Bear River Hop Farm at its Durst yard passes

its hops through the fishnet type or blower type

separator ? A. Yes.

The Court: Will you tell me that all the hops

listed on that in the name of the Bear River Farm
Company went through that machine?

The Witness: Yes.
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The Court: How do you know that?

The Witness: Because there is no other way of

routing the hops in the operation.

The Court: You weren't there to see it done,

were you?

The Witness: Yes. [155]

The Court: All the hops?

The Witness: I didn't see all the hops pass

there, but I know how the layout of the machine

is and how the conveyor is built and what the flow

of the hops is over the machines.

Mr. White: Every year, Mr. Thys? 1945, 1946,

1947, right through 1951 you saw these machines

in operation, you personally

The Witness: No, but I have received royalties

on it.

The Court: But the quality of the hops, you

know nothing about that except through somebody's

report ?

The Witness: Well, they wouldn't pay royalties

unless they passed the hops over that cleaner.

Mr. White: I submit that is a conclusion, if the

Court please, and not admissible.

The Court : The objection is sustained.

Mr. Hoppe: Q. Mr. Thys, these machines that

are used for stripping the hops from the vines and

for cleaning them are complete units, are they not?

Mr. White: If the Court please, I object to the

question as not relevant to the issues in this case.

He is talking about machines for stripping the

vines. The issue here is on a separator.
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Mr. Hoppe : I wanted to bring out the character

of the machine.

The Court: I think the question is appropriate.

Overruled. [156]

The Witness: What was the question?

Mr. Hoppe: Q. These machines that are used

to strip the hops and clean the hops and separate

the hox)s from the leaves and the vines, they are

large, complete units, aren't they, having separate

little pieces of equipment in them?

A. Yes.

Q. Once one of those machines is in existence is

it the custom in the trade to change it from time to

time ? A. Yes.

Q. And when the changes are made have you

enough familiarity with the business to know those

changes ?

A. You mean when anybody makes a change?

No, I don't know when everybody makes a change.

Q. Do you check the equipment of your licensees

from time to time to investigate it and examine it?

A. Yes.

Q. And during the time that the hop farm of

the Bear River people was in operation did you

observe any change in the plant, any taking out of

the fishnet separator?

A. They have not taken out the fishnet separator.

Q. And is the fishnet separator in the normal

line of travel of hops through the machine?

A. Yes.

Mr. Hoppe: Your Honor, I submit that there is
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a presumption that something once in being con-

tinues [157]

The Court: There is no presumption that the

quantity of hops shown there went through the

machine.

Mr. Hoppe : Your Honor, we are not saying that

this chart shows that the quality of the hops was

2 per cent or 3 per cent

The Court: How about the quantity?

Mr. Hoppe: This merely shows that these

people

The Court: Counsel, doesn't that chart show the

quantity ?

Mr. Hoppe: It shows only the quantity, and that

is the purpose. It is not the purpose to show the

quality. It is simply to show a certain quantity of

hops went through the machine.

The Court: The difficulty is that this witness

can't testify as to the quantity that went through
j

the machine.

Mr. Hoppe: Your Honor, I submit that he has;

he has testified that they use the fishnet separator,

he has testified

The Court: It amounts to this: The inference

that all the hops grown on that ranch went through

that machine. You can't infer from the quantity

that is on this statement that he knows that quan-

tity went through the machine.

Mr. White: Further, your Honor, this is not the

best evidence as to any license agreement. They
have just a list of names that this witness testified
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are licenses. The license itself is the best evidence

as to whether or not

The Court: This man can testify that a certain

machine was used on a certain ranch. [158]

Mr. White : Yes, if he knows.

The. Court: But he can't testify as to the quan-

tity that went through the machine unless

Mr. Hoppe : Q. Mr. Thys, do you know whether

the Bear River Hop Farm uses the fishnet type

separator? A. Yes, sir.

Q. You have seen it out there? A. Yes.

Q. Do you know whether the Capital Lands use

the fishnet type separator? A. Yes.

Q. At Haas Slough House. And do you know
whether Sophie Oeste uses the fishnet type separa-

tor? A. Yes.

Q. Have you seen it? A. Yes.

Q. Do you know whether Arch Riley uses the

fishnet type separator at Westlake—or you call it

Ledbetter ? A. Yes.

Q. And does E. T. Rooney use the fishnet type

separator ? A. Yes.

Q. And do Rainier No. 1 and Rainier No. 2 use

the fishnet type separator? A. Yes.

Q. And the Horst ranches, do they use the

fishnet type [159] separator? A. Yes.

Q. And Mr. Wissemann, does he use the fishnet

type separator? A. Yes.

Q. Do you know of any people that use the fish-

net type separator other than Miss Oeste who are

not licensed from you? A. No.
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Q. Mr. Thys, would you please tell us how you

arrive at your royalty rates on your various royalty

contracts.

A. The contracts are negotiated, and the fishnet

feature—is that what you are asking?

Q. No, in your licensing program in general.

A. Well, in general—well, we have several fea-

tures that we do license, and some are usually

based on a royalty of 50 cents a bale, others 25 cents

a bale, but generally when a grower requests a

license for several of the patented features, if he

wants to use, for instance, the fishnet separator and

then the recleaner and the vine grasper, we usually

make on that so that the total royalty will not

exceed $1 a bale.

Q. So in a package deal as soon as you reach

a ceiling of $1 they can use as many patents as they

want to, is that right? A. Generally, yes.

Mr. White : $1 a bale ?

The Witness: $1 a bale, yes.

Mr. White: 200-pound bale? [160]

The Witness: 200-pound bale.

Mr. Hoppe : Q. And you mentioned that you have

some licensed out at 25 cents a bale. What licenses

are those?

A. That is for a vine grasper patent.

Q. And is that the only patent you have ever

licensed at 25 cents a bale ? A. Yes.

Q. On all your other licenses the license is 50

cents a bale ? A. Yes.

Q. Up to a ceiling of $1 ?
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A. That has been the general practice.

Q. And all these licenses are negotiated, are they

not ? A. Yes.

Q. Have you had any patents issued to you, Mr.

Thys * * * on various forms of machinery?

A. I want to qualify the previous question, if I

may.

Q. Certainly.

A. That with respect to the portable machine,

which is a complete machine, we have a different

contract price, which calls for $3 a bale.

Q. That is on the complete portable hop picker?

A. Yes.

Q. The license is $3 a bale? A. Yes. [161]

Q. And did you say that you have had patents

issued to you? A. Yes.

Q. About how many?
A. Oh, about a dozen.

Mr. Hoppe: You may cross examine.

Cross Examination

Mr. White: Q. Mr. Thys, I didn't quite under-

stand what patent you license for 25 cents a bale.

What was that on, what machine?

A. A vine grasper.
X- * * * *

Q. That is at the feeding apron?

A. That is the device in which the vine is

clamped in order to get it to travel through the

machine and subject it to the picking fingers.

Q. That is right at the feeding apron where you
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first put the vine in the machine'? A. Yes.

Q. And that is the patent you get 25 cents a bale

on ? A. Yes.

Q. And who owns that patent, the Horst Com-

pany or the Thys Company?

A. The Horst Company.

Q. Do you know the inventor on that? [162]

A. I am the inventor on that.

Q. Isn't it a fact, Mr. Thys, that you also license

the so-called cord twine patent fpr 25 cents a bale?

You know the patent for keeping the fingers clean?

Don't you also license that at 25 cents a bale?

A. It has been licensed at 25 cents a bale. I

don't know that that license has ever been granted

by itself.

*****
Q. You stated you had some patents of your

own. I will hand you now a copy of your patent

2,138,529 issued in November of 1938, and ask you

if you can identify that. A. Yes.

Q. Now, in connection with that patent I will

invite your attention to the Miller patent in suit

of 2,226,009. You are familiar with both of the

patents ? A. Yes.

Q. Who owns those patents?

A. The E. Clemens Horst Company. [163]

Q. And the E. Clemens Horst Company owned
the Thys patent at the time the Miller application

was filed? A. Yes.

Q. Did the E. Clemens Horst Company own the

patent application filed by you which matured into
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your patent 2,138,529 at the time it was filed? What
I am asking is, did you make an assignment of

your invention and your pending application at the

time you filed it in 1936?

A. At about the time.
*****

Q. And did the Horst Company own the G-. E.

Miller invention of the patent in suit at or about

the time it was filed in the Patent Office, October,

1939? A. Yes.

Q. Mr. Thys, have you ever had any experience

in connection with the construction and mode of

operation of farm equipment generally, or has your

experience been confined to hop picking and sepa-

rating units? A. Hop picking machines.

Q. Solely? A. Not solely, but

Q. The major portion of your experience has

been with hop picking machines? A. Yes.

Q. What other experience have you had? You
said not solely. What particular experience have

you had in the manufacture of farm equipment or

the operation of farm equipment?

A. Dusters * * * on automobile chassis. I have

done some experimental work on other machines

also.

Q. What other machines?

A. Oh, a machine to pimch holes in glass to

aerate the glass.

*****
Q. On your direct examination you were asked

hy Mr. Hoppe the various steps that you had made
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in the development of separators, and you referred

to the use of a canvas belt, and I asked you—your

answer was burlap—you recall that; you used a

burlap belt? A. Yes.

Q. Just a flat, rough surface? A. Yes.

Q. And it was disposed on an incline? [165]

A. Yes.

Q. With the upper run of the belt moving in a

direction opposite to the movement of the hoi)s as

they rolled down, is that correct? A. Yes.

Q. You were also asked by Mr. Hoppe what you

meant by the use of the term in your patent No.

2,138,529, particularly—I will find it here in just

a minute, your Honor—particularly at page 1,

'

column 2, commencing at line 21, wherein you stated,

''This belt may be constructed of a coarse fabric

or a comparatively closely woven wire," and you

were asked by Mr. Hoppe what you meant by

''coarse fabric." Did I understand you to say that

you meant the canvas or burlap belt of your prior

development? A. Yes.

Q. Isn't it a fact that the canvas or burlap belt

of your prior development was imperforate?

Q. What?

Q. Imperforate, no perforations?

A. Burlap is loosely woven.

Q. It is somewhat porous? A. Yes.

Q. But it hasn't defined perforations in it, has

it? It is not a mesh belt, is it?

A. I don't know. [166]

Q. You don't know? Is that your answer?
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A. Well, I don't know what you mean. You

know what burlap is.

Q. Just like a burlap bag*? A. Yes.

Q. For sacking potatoes or such as you used in

the old Horst patent on the overlapping slats'?

A. Such as used in hop kilns.

Q. For what ? A. For drying hops.

Q. But it isn't a belt that has a mesh to it such

as shown in Figure 2 of your patent?

A. It has a weave.
*****

Q. But it is not a belt of the type shown in

Figure 2? A. No.

Q. No. In other words, your definition of a por-

ous fabric, pervious belt, which you gave to Mr.

Hoppe as being your old canvas or burlap belt is

not what you show in this patent as a porous fabric

belt, is it ? A. Figure 2 ?

Q. This one showing a porous belt.

A. That is not a fabric belt. [167]
*****

Q. You say on page 1, second column, line 22,

that your pervious belt may be coarse fabric, and

you show in Figure 2 a mesh belt as an illustration

of what you are talking about in your patent appli-

cation, do you not? A. I don't think so.

Q. You don't think so?

A. I don't know. I don't know exactly what you

mean.

The Court: Q. Why don't you understand what

he means? Look at Figure 2 * * * and tell me what

you mean by Figure 2 in relation to the language
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which yon use beginning with line 21 that counsel

has referred to.

*****
A. It doesn't say on line 21 that the Figure 2

is a coarse fabric belt.

The Court: Q. Is a what?

A. A coarse fabric belt.

*****
I don't see that language. Line 21 doesn't say

that the Figure 2 is a coarse fabric belt. [168]

The Court: Q. Well, Figure 2 is the belt, is

it not, the separator belt ?

A. Yes, but as I read that, this belt may be con-

structed of a coarse fabric or a comparatively

closely woven wire or like material. Well, that Fig-

ure 2 is a wire mesh.

Q. Wouldn't it be a coarse fabric belt, too, of

that design?

A. Well, it possibly could, but that is not what

I had in mind, a coarse fabric belt.

Mr. White: Q. You don't say anywhere in the

patent that Figure 2 is a wire belt, do you?

A. I have to read the whole specification through.

Figure 2 is an enlarged view of a portion of the

separator belt.

Q. That is all it says about Figure 2, isn't it?

A. Yes.

Q. Now turning to the claims of this patent, Mr.

Thys, particularly claim 1, which is on page 2

commencing at the second column at line 11, is it

not true that that claim calls for an endless pervious
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belt without limiting it to a wire pervious belt? In

other words, there is no indication in that claim

that it be made of wire, is there, that the belt be

made of wire? A. No.

Q. In other words, you are claiming both a wire

belt and a coarse fabric belt in the claim 1? At
least you are attempting to claim both a wire belt

similar to Figure 2 and a coarse fabric [169] belt

similar to Figure 2, isn't that true? A. Yes.

Q. And in the other claims of this patent, 2, 3

and 4, there is no limitation that the pervious belt

be made of closely woven wire, is there?

A. What claims are you referring to?

Q. 2, 3 and 4. You have already talked about

claim 1. I am asking you, is there any limitation

in 2, 3 and 4 that the pervious belt shall be a closely

woven wire belt?

The Court: Counsel, you have read it. There is

no such limitation.

Mr. White : All right, there is no such limitation

in there. That is all.

Redirect Examination

Mr. Hoppe: Q. Mr. Thys, do you now claim

that you are the inventor of the fishnet type of belt?

A. No.

Q. Who was the inventor of that?

A. George Miller.

Mr. Hoppe: That is all.

Mr. White: No questions.

The Court: That is all.



174 Tiiys Company, et dl., vs.

Mr. Townsend: Mr. Wissemann. [170]

WALTER J. WISSEMANN
called for the plaintiffs, sworn.

Direct Examination

Mr. Townsend: Q. Mr. Wissemann, would you

tell us your age, please? A. Fifty-four.

Q. And your place of residence?

A. 421 Crocker Road, Sacramento County.

Q. And what is your occupation, sir?

A. Hop farming.

Q. And how long have you been engaged as a

hop farmer?

A. In '42 I became vitally interested in hop

farming. For the last ten years that is all I have

done.

Q. And prior to that time?

A. Home appliance distribution in Sacramento.

Q. What was the name of that firm ?

A. Remmick, Jas. S. Remmick Company.

Q. Was that a fairly large business?

A. Yes. Yes. It did a volume of a couple of

million dollars a year.

Q. And in 1942 you gave up that business. What
was the reason, sir?

A. Because of the war home appliance produc-

tion went into war production and didn't supply us

with merchandise to continue the operation of that

business. [171]

Q. Prior to 1942 did you have any interest in

hop farming?

A. Yes, I did. I had about forty acres in hops
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for a long period of time, I would say twenty years

prior to 1942.

Q. Now, subsequent to 1942 have you had any

interest in processing hops? *****
A. Subsequent, yes.

Q. What is your interest in processing hops?

A. Oh, my interest in processing hops is the

harvesting of our own production.

Q. By '^harvesting" what do you mean?

A. By harvesting the production, picking the

hops, cleaning and drying the hops, and baling the

hops and placing the hops in a condition for ship-

ment to the breweries.

Q. Do I understand since 1942 you h,ave proc-

essed hops for sale, which includes separating the

hops from leaves, vines, stems and other foreign

materials ? A. Yes.

Q. In 1942 what kind of equipment did you have

in your equipment?

A. Well, starting in 1942 we didn't have very

refined equipment. We had grizzlies in the first part

of the machine. We didn't have diamond mesh or

fishnet. I would say in 1942 we [172] had a very

crude form of hop picking machine that required a

large number of operators to handle the output of

the hop machine. In 1942 it was basically a very

crude machine.

Q. That machinery consisted of grizzlies—which,

your Honor will recall, was described by Mr. Miller.

What else did you have in processing the hops

in addition, for sale ?
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A. Do you want me to describe the travel of a

hop through the machine?

Q. As of 1942 in your plant.

A. In 1942 we had picking cylinders. The hop

vine was drawn through the picking cylinders and;

then the hop vine was stripped of all hops and

leaves and occasionally lateral arms, and all of this

material fell on grizzlies. I presume you know what

a grizzly is.

Q. You can redescribe it, Mr. Wissemann.

A. Well, a grizzly is an inclined angle iron, a

multitude of them spaced about six inches apart,

perhaps a little closer together than that, and what

falls through the spaces of the grizzly bars went on

into the machine further as the hop was desired,

and the matter that did not go through the grizzlies

was handled by hand.

Often in hop picking an arm will come off the

vine, and the arm will have leaves and hops, and it

was necessary in those days when an arm came off

or a cluster came off [173] consisting of hops and

leaves that the hops be separated from the arm or

from the cluster by hand, which originally took a

great number of people. I would say that on one—•.

a machine naturally has two sides—I would say

that on one side of the machine in 1942, the crude

machine was had then, that we worked ten people

on each side, perhaps twenty people at the front

end of the machine separating the hops from the

leaves that came from the picking cylinders either
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in the form of clusters or in the form of arms that

were broken off or stripped off of the hop vine.
* » * * *

Q. What other machinery than your grizzlies for

separation did you use in 1942?

A. Well, after the grizzly separation, which I

would ^SlJ was a manual separation and, as I told

you, took a great number of people, then the hops

and the remaining leaves with the hops went up a

perforated cylinder, which perforated cylinder was

used for a dual purpose. It was used for the distri-

bution of hops to a slat type of separator in the

back section of the machine, and anything that

didn't go through the perforated holes of the cylin-

der went out the end of the cylinder into the waste

pile.

Mr. Townsend: Your Honor, the materials re-

j

ferred to, the [174] circulating drum has been

\ illustrated already in an exhibit which the plaintiffs

presented as Exhibit 7, the escalator type or the

slat type separator belt has been referred to and is

in evidence as Exhibit 9.

Q. In 1942, then, you had the rotating cylinder,

perforated cylinder, and the escalator or slat type

separator belt and the grizzles in operation. Now,
was that a satisfactory operation?

A. No. No, it wasn't, because it was costly by
way of labor requirement, and we never could get

down to the market requirement of a sufficiently

cleanly picked hop. The market seems to demand
a hop of not in excess of 6 per cent leaf and stem,



178 TJiys Company, et al., vs.

(Testimony of Walter J. Wissemann.)

and with that machine as it was arranged in 1942

it was almost an impossibility to get down to the

6 per cent leaf and stem content, which made it

difficult for us to market our hops until there were

improvements on the machine.

Q. What did you do about that?

A. Well, in 1942 we found that the machine was

impractical from the viewpoint of rendering us a

sufficiently clean hop, and in 1943 we put in Mr.

Thys's diamond mesh, which solved that problem

to a degree, and then subsequently we put in the

fishnet separation, which I would say was the an-

swer to our problem.

Q. Now, you say after 1942 you put in the dia-

mond mesh? A. Yes. [175]

Mr. Townsend: Incidentally, your Honor, that

is referred to in Plaintiffs' Exhibit 17.

Q. Then before you put in the fishnet did you

put in the recleaner?

A. Yes. Yes, we had recleaners prior to the

fishnet.

Q. I understand in 1944 you put in the recleaner

following your use of the fishnet, too?

A. Yes.

Q. I mean of the diamond mesh?
A. Of the diamond mesh.

Q. Is that right? A. Yes.

Mr. Townsend: The recleaner patent is in evi-

dence as Exhibit 4. That is the book of patents, the

last patent in that book. That is patent No.

2,138,529.
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Q. So in 1944 you had in use the diamond mesh

and recleaner—is that correct?

A. Yes, that is correct.

Q. Now, what happened after that, Mr. Wisse-

mann ?

A. After 1944—well, I would say that we had

one additional separation in 1944: We had the slat

type of separation also on the back section of the

machine. Subsequent to that we eliminated the griz-

zlies and we eliminated the slat type of separation

and replaced those two separation devices with [176]

fishnet separation.

Q. And when was that ?

A. I would say that we started fishnet separa-

tion—I am depending on memory now—about 1948.

Q. And was that a rather costly change?

A. Yes. We operate six hop picking machines,

and I think that our cost to make that change was

about $20,000 over the six machines, or was $18,000,

approximately $3000 per machine.

Q. At that time after you had installed the fishnet

separator, what was the process at that time after

the fishnet had been put into effect?
*****
A. You want me to describe the travel of the

hop after the fishnet separator was installed in the

machine ?

Q. If you will.

A. Well, then the hops were drawn through the

picking cylinders, and from the picking cylinders

they went to the diamond mesh and from the dia-
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mond mesh they went to the fishnet separation, that

is, to the front section of the machine. Then they

were elevated to the back section of the machine

going through the perforated cylinder which I de-

scribed previously, and from the perforated cylinder

to the fishnet [177] separation again, and then they

were elevated and they went through—they went

over, rather, the recleaner, and from that state they

went into the kilns.

Q. You found this satisfactory?

A. Very much so.

Q. Did the fishnet separator make any difference

in your processing of the hops?

A. Well, compared with the original machine

I would say the difference would be somewhat like

comparing a wheelbarrow to a Cadillac.

Q. What was the end result obtained through

the use of the fishnet?

A. We were able to run a considerable volume

of hops down to 1 per cent in cleanliness with uni-

formity between batches.

Q. And prior to that time?

A. We had a most difficult time getting the 6

per cent which was the requirement for the mar-

keting of hops.

Q. And this was occasioned by the installation

of the fishnet? A. Yes.

Q. Did you have any savings at all in labor?

A. Oh, substantially, certainly. Prior to the fish-

net I told you that the grizzlies required about

twenty people manually handling the hops at the

m
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front section of the machine, and the entire twenty

were eliminated as a result of fishnet and diamond

mesh. [178]

Q. Now, attributable to fishnet what would you

say?

A. I would say probably to the fishnet about half

of that saving resulted, somewhere around eight or

ten were eliminated from the machine resulting

from fishnet separation and another eight or ten

resulting from the diamond mesh separator.

Q. Now, we have had some testimony before as

to what is meant by premium hops, but I would like

you to tell us what you really mean by a premium

hop and cleanliness and how you were able to pro-

cure more of it.

A. Well, premium on hops—the market pays a

premium for the cleanliness of the pick of the hop

on leaf and stem. They also pay for a lesser quan-

tity of seed.

Let's describe a seedless hop. A seedless hop is

considered as the base price—the base price is 70

cents. At 70 cents it is preferred that the hop shall

be 6 per cent leaf and stem and 3 per cent seed.

That constitutes a seedless hop. For each 1 per cent

•less either on leaf and stem or on seed the price is

raised one cent.

We are concerned only with the cleanliness in

picking, so I said that the hop must qualify at 6

per cent. If it goes beyond 6 per cent in cleanliness

the hops can be rejected under the contracts that

are generally written as of this time. But for each
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1 per cent of increased cleanliness below 6 per cent

one cent premium is paid.

Now, let's say that I was delivering in 1942 a 6

per cent [179] hop at a base price of 70 cents, but

resulting from the fishnet separation I was able to

deliver a 1 per cent hop. From the five points of

increased cleanliness between 6 and 1 per cent, each

one of those points meant a one-cent premium, so

in effect the price of the hop, the selling price of

the hop, had been raised five cents.

Is that clear?

Q. Yes, it is. Now, that is five cents a pound?

A. Yes.

Q. And how many pounds in the average bale?

A. 200.

Q. Thank you very much, Mr. Wissemann—oh,

excuse me. Mr. Wissemann, what is the extent of

your operation in terms of acreage?

A. Well, in 1951 we operated 336 acres. We
added 40 acres for the 1952 crop, and we now are

operating 376 acres.

Q. Could you tell us, if you can, what your rank

in terms of size of producer in this Sacramento

Valley ig^ * * * * *

A. I don't know. I know on the witness stand I

have no right to ask Mr. Thys, but for an individual

operation not incorporated I think we are the larg-

est acreage growers operating as an individual in

the State of California. Now, that is my belief. [180]

Mr. Townsend: Thank you, Mr. Wissemann. All

right, Mr. White.
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Cross Examination
*****
Mr. "White: Q. In 1942 you had how many

operations again for the cleaning of hops?

A. In 1942 we had the—as I said, we had the

picking cylinder, we did not have the diamond mesh,

I
and then we had the grizzlies which I described

to you.

Q. Yes.

A. And then we went to the perforated cylinder

and from the perforated cylinder to the slat type

of separation. *****
Q. In other words, the operation was from the

picking finger cylinders through a grizzly?

A. To the grizzly underneath the picking cylin-

der, yes.

Q. Underneath the picking cylinder?

A. Yes.

Q. Then to the overlapping slats ?

A. Then the hops were raised on an elevator to

the perforated [181] cylinder.

Q. Oh, the perforated cylinder?

A. Then we went to the slat separator.

Q. Then what did you do after the slat type

separator? I mean in the cleaning operation, did

you have any other operation after the slat type

separator? A. No, we didn't.

Q. All right. What did you do in 1943?

A. In 1943 we did, we had the recleaner at the

tail end of the machine the way we started origi-

nally.
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Q. All right. Then in 1942 you had the grizzlies

through the perforated cylinder

A. Right.

Q. elevated up to the top of the cross-slat

separator

A. Well, of course, first we elevate to get to the

perforated cylinder.

Q. And then down to the cross-slat separator?

A. That is right.

Q. And then to a recleaner?

A. That is right.

Q. That is the Thys recleaner? A. Yes.

Q. That was in 1943. Did you do that in 1944,

too?

A. I think we dispensed with that operation; we

got into the diamond mesh as quickly as we could.

I think we did that in [182] 1942, and in 1943 we

put the diamond mesh in.

Q. All right. In 1942 and 1943 you put the dia-

mond mesh in, so your operation was, then, after

the picking cylinder had completed its work they

dropped through this diamond mesh? That is that

big quadrilateral diamond mesh screen?

A. Yes, it is a flat screen.

Q. A flat screen, and it is continuously moving

about the entire machine? A. That is right.

Q. And that does some separation?

A. Yes.

Q. And then you go from there and you elevate

the material up to the
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A. Are you talking about the machine as it

existed in 1942 or

Q. 1943 and 1944.

A. Then we went to the grizzlies.

Q. All right. From the grizzlies then you ele-

vated up to the perforated cylinder'?

A. That is right.

Q. And then down to your cross-slats?

A. Yes.

Q. And at that time you stopped, or did you

then go

A. Then we went to a Thys recleaner.

Q. Right after the cross-slats? [183]

A. That is right.

Q. So you had five operations there?

A. Yes.

Q. Then in 1944 when you first put in your fish-

net proposition you had the step of going from

the cylinder through the diamond mesh—you cut

out the grizzlies, did you? A. Yes.

Q. You just went through the diamond mesh?

A. Yes.

Q. And elevated it up to the distributor or per-

forated cylinder? A. Yes.

Q. And then dropped it down to the fishnet sepa-

rator ?

A. No, we still had the slat type separator.

Q. I am talking now about when you went to

the fishnet. A. Oh. Oh.

Q. What did you do then?
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A. It went from the cylinder to the diamond

mesh to the first separation by fishnet.

Q. Elevated

A. Elevated on the conveyor belt to the perfo-

rated cylinder and then back to the second sepa-

ration by fishnet, and then to the recleaner. [184]
*****

Q. How many operations of cleaning are there?

Just nimiber them. One is the diamond mesh?

A. The diamond mesh.

Q. Two? A. Two is the fishnet.

Q. Yes.

A. Three is the perforated cylinder, four is the

fishnet, five is the recleaner.

Q. Five operations. Now, let me ask you this,

Mr. Wissemann: In 1943 or prior to the time you

had the fishnet and when you had the cross-slat

type A. Yes.

Q. did you go to a recleaner after that ?

A. Yes, we had a recleaner on it initially.

Q. Now let me ask you this, then: Did you go

from the cross-slat separator up, elevated up to a

perforated cylinder and then back to the cross-slat

again ?

A. No. I am not making this clear for you.

May I?

Q. I am just asking you this one question now:

When you had the cross-slat separator did you do

two operations on that or merely one?

A. One.
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Q. Did you ever try to do it on two operations

as you did with the fishnet"? Did you ever try to go

through the cross-slat up to the perforated cylinder

and back to the cross-slat [185] and then to the

recleaner ?

A. Yes, we experimented with the slat type sepa-

ration. We found that it was much less effective

than the fishnet.

Q. You aren't answering my question.

A. I am sorry.

Q. In this sense, Mr. Wissemann: You say now
that you run the separation once over the fishnet

and then up to the perforated cylinder, and the

second time over the fishnet? A. Yes.

Q. My question is, did you ever try that same

series of operations when you had the cross-slats?

A. With the cross-slat we tried two cross-slat

separations. Yes, we did.

Mr. White: In other words, in every instance

you had five steps of separation. That is all.

Redirect Examination

Mr. Townsend: Q. Mr. Wissemann, Mr. White

asked you, did you try two cross-slat operations,

and you said yes. What was the result?

A. Well, as I told you, we had difficulty in get-

ting the hops down below 6 per cent.

Q. Was the use of two cross-slat belt operations

a success? A. No.

Q. As I understand your testimony, Mr. Wisse-
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mann, when you put in the fishnet you succeeded in

securing your 1 per cent [186] premium

A. That is right.

Q. hop? A. Right.

Q. Through the use of the fishnet?

A. It is very efficient. It is the answer to sepa-

ration of leaves from hops.

Mr. Townsend: Thank you very much.

Recross Examination

Mr. White: Q. Mr. Wissemann, what was the

percentage of cleaning that you got when you put

the hops through the slat type separator

A. We had

Q. Wait a minute. only once?

A. Only once?

Q. Yes. What percentage of cleaning did you

get?

A. Well, originally when we had one of the slat

type separators we could not hit 6 per cent, we

couldn't get cleaned down to the 6 per cent. I think

then in 1943 or whenever it was, it ran around 8

jDer cent.

Q. I don't think you understood my question. I

am asking you, Mr. Wissemann, what percentages

of hop cleaning did you get in terms of percentage

when you operated by only going across the slat

type separator once during your cleaning operation ?

A. Do you want me to answer that question per-

centage of [187] cleanliness?

Q. Yes. A. I would say about 8 per cent.

.i
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Q. All right. What percentage of cleanliness did

you get when you went through the slat type sepa-

rator twice?

A. I would say we lowered to 6 per cent.

Mr. White: That is all.

*****

EDOUARD THYS
recalled for the plaintiffs, previously sworn.

Direct Examination

Mr. Hoppe: Q. Mr. Thys, I hand you Plaintiffs*

Exhibits 16 and 16-A for identification and ask

you if you can state what they are.

A. They are the fishnet belt separator at the

Oeste ranch.

Q. And are they actually pictures of the ma-

chines at the Oeste ranch'? A. Yes. [188]

Q. Is that what the machine looks like?

A. That is what the machine looked like when

those pictures were taken.

Q. And were you present w^hen the pictures were

taken ? A. Yes.

Mr. Hoppe: We offer Plaintiffs' Exhibits 16 and

16-A in evidence.

Mr. White: Just a moment. Just a moment. I

would like to ask Mr. Thys a few questions.

Q. Mr. Thys, you went out to the Oeste ranch

in August of 1950. That is in the record in this case.

Do you recall going out there in August, 1950, the

first time? A. No.
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Q. The first time you went out to the Oeste

ranch you didn't take any photographs'?

A. No.

Q. Then the second time you went out—when

were those photographs taken?

A. They were taken after the harvest of 1951.

Q. After the harvest of 1951. In other words,

you went out after you made your answers to the

defendant's interrogatories? You remember answer-

ing the interrogatories'? Do you remember my sub-

mitting a lot of questions to you'? A. Yes.

Q. And you answered them, and you said at that

time you had [189] no photographs or blueprints

or drawings of the defendant's machine. Do you

remember that?

A. No, I don't remember that.

Q. Well, at all events, these photographs were

taken after the 1951 season? A. Yes.

Q. And the photographer was Mr. Greer?

A. He was the photographer from the McCurry
Photo. I don't remember his name.

Q. And were you present when he made these

photographs ? A. Yes.

Q. Can you state from these photographs, Mr.

Thys, wherein the machine depicted in these photo-

graphs differs from the machine of Mr. Wissemann,

who testified this morning?

A. The fishnet belts are substantially the same.

Q. In other words, these may be photographs of

Mr. Wissemann 's machine? A. They are not.

The Court: They will be received.
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tification were received in evidence.)

Mr. Hoppe: May it please the Court, we also

offer in evidence the defendant's answer to inter-

rogatory No. 6.

Interrogatory 6 is as follows: "As to the so-called

stationary hop picking machine located on the hop

ranch of the [190] defendant near Elk Grove, Sac-

ramento County, California:

"(a) State the date when work on said machine

was first commenced to construct the same.

''(b) State the date when the machine was first

put into operation."

The answer, which we offer in evidence, is: ''6(a).

The answer to interrogatory 6(a) : The work on

defendant's aforesaid machine was first commenced

in the fall of 1944.

"6(b). The answer to 6(b) : The defendant's ma-

chine was first put into operation in August, 1945.'^

The plaintiffs rest, your Honor.

MOTION TO DISMISS

Mr. White : If the Court please, at this time the

defendant makes an oral motion to dismiss this

action on the complaint filed herein on the following

grounds

:

That the evidence adduced on the part of plain-

tiffs, particularly by the patentee and alleged in-

ventor, Mr. Miller, establishes that the disclosure
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of this patent is indefinite, incomplete, not clear,

and not in accordance or in conformity with Revised

Statute 4888 or 35 USCA 33.

Mr. Miller testified that the object of his inven-

tion was to separate hops from waste material

entirely upon the surface of the fishnet belt. He.

testified a number of times that the entire operation

was performed in his machine on the top [191] sur-

face of that fishnet belt. The only function of the

perforations was to let the blast of air go through.

That point or feature was not before the Patent

Office.

Further, the patent teaches that the purpose of

the invention is to permit small stems and leaves,

small portions of leaves, to pass through the meshes

of this net, and it goes on to specify that the mesh

of the net for this purpose must be slightly smaller

than the average hop.

That is set out, if the Court please, on page 2,

first column, lines 12 to 15 inclusive, in this lan-

guage: "The meshes of the net are fairly large, but

they are slightly smaller than the average size of

the hops to be separated."

Now, on page 2, second column, line 10 and fol-

lowing, we find these words: "Some stem sections

are almost straight and comparatively short. These

.

when deposited on the netting material will fall

between the meshes into the fan housing and will

be blown up." In that case he is talking about the

first two showings of Figure 1 and—particularly the

machine of Figure 1, not of this particular modifi-

cation which is now on the easel.
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A little further on, the second column of page

2, starting at line 35, he explains the meshes in

the net as follows: ''It should also be noted that

the net is woven to produce an elongated diamond

mesh. This produces elongated openings through

which small straight stems can readily fall." [192]

A little further along on page 2, commencing at

line 70, Mr. Miller states in his patent :

'

' Small stem

sections will drop through the meshes forming the

netting, while larger stems will become hung up.
'

'

At line 75, second column, he says: "The stems

falling through the netting material are raised by

a conveyor 51 which discharges into conveyor 50."

Yet he stated on cross examination a number of

times that all of the separation takes place on the

upper run of the fishnet belt, nothing falls through.

The perforation serves to pass the air from the air

l)last or blower.

Furthermore, there is no disclosure in this patent

in suit that this machine is merely for a preliminary

cleaning machine or operation and that a recleaning

machine is necessary.

^.Ir. Miller testified that he had various processes

of effecting the cleaning of hops. That is his testi-

mony, but in the patent he doesn't say that there

are three cleaning operations in order to get this

clean hop.

On the face of such testimony by Mr. Miller it

is tantamount to a disclaimer of the very point of

novelty which he asserts in the claims of the patent.

For example, in the last clause of claim 1 he

states: "The mesh in said netting material being
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slightly smaller than the hops to be separated, to

permit the hops to roll down [193] the inclined

surface presented by the netting material, the mesh

in said netting and the cross-slats retaining the

leaves and larger stems but permitting the smaller

stems to fall through the mesh of the netting mate-

rial."

The point of novelty being somewhat indefinite as

to the size of those meshes, and at no place does

Mr. Miller state in his patent the size of the mesh

and the size of the hops to be separated, but he

uses the indefinite term, "slightly smaller than the

average hop."

There is no teaching. And if you will recall Mr.

Miller's testimony when he said Mr. Rooney two

years ago took a license under this patent, you

recall that he said, ''Mr. Rooney came to me to ask

me the size of the mesh."

In other words, there is no teaching in this patent

as required by Revised Statute 4888 or 35 USCA
33, to anyone skilled in the art of of hop clean-

ing

The Court: Isn't it sufficient to relate it to the

hop?

Mr. White: If the size of the hop were stated

in there, it may be worked out by experiment, but

the point is

The Court: It is determinable.

Mr. White: It is determinable by experiment, if

the Court please. The patent is addressed to those

skilled in the art, and yet we have a hop grower

like Mr. Rooney
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The Court: I don't know, but I assume hops

grown in one place may on the average be larger

than those grown elsewhere. [194] It is a variable

matter.

Mr. White: It is a variable matter, but yet Mr.

Rooney, an experienced hop grower, had to go to

Mr. Miller personally and ask him how or what size

mesh to make.

The Court: My point is it can be determined by

the size of the hops grown.

Mr. White: But the point of novelty in this

patent

On that point Mrs. White called my attention to

the case of Swift & Sons vs. Coe Manufacturing

Comj)any, 102 Fed. (2d) 391, wherein the Court

stated the rule in these words:

"However, the plaintiff's witness, Donald D.

Swift, the alleged patentee, testified that he did

not know and could not give the proportions of

yellow ochre used to produce the results he claimed

for his invention. If evidence had been offered by

the defendant and had been objected to by the plain-

tiff tending to show that the amount of yellow ochre

in the outer sizing was not concisely and exactly

stated in his patent, it would have been inadmissible.

But no objection was made to the statement by

Swdft, the patentee, which appears in his own tes-

timony as follows:

" 'In order to vary the pigment in the outer sizing

in accordance with the tone of the gold of the metal

layer, in order to obtain the invention of the patent

in suit, there is still the additional factor, namely.
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that the proportion of that yellow ochre in the outer

sizing must be in sufficient quantity [195] to carry

out those results, namely, to compensate for the

irregularities of the metal'."

In other words, the Court distinctly pointed

out there that if that is left to experimentation the

disclosure is not complete, inadequate, and the pat-

ent therefore is invalid.

The point here is that Mr. Miller in his patent

does not teach the size of the openings, he does not

teach the size of the hop. That requires experi-

mentation and it requires people to come to him to

determine the size of the mesh of the net in order to

to build a machine of the patent in suit.

Now, Mr. Miller has testified at complete variance

with the teachings of his patent. In eight places in

his patent he has spoken of making the size of the

mesh sufficiently large to permit the small stems to

pass through the openings and they will fall on the

conveyor 51 and take off on conveyor 50, but on the

witness stand he testifies, "No, that is not true. All

of the separation takes place on the upper run of the

belt."

As a preliminary or preamble to the description

of the patented machine he refers to the Thys patent

No. 2,138,529, and he construes that Thys patent and

states in the preamble that the Thys wire mesh
screen is not satisfactory because there is not suffi-

cient area on small stems for the suction device to

pull them through the mesh, so they roll down with

the hops. ''Now," he says, "I accomplish and get

better results than the wire mesh because I make
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my mesh openings slightly [196] smaller than the

average hop so that these small stems will not roll

down the incline and they will pass through the

mesh to the underlying conveyor."

Yet, contrary to the teachings of his patent, he

describes his commercial machine and he flatly says,

"No, all the separation takes place on the upper

run of the conveyor. Everything takes place there.

The perforations permit the passage of air. The belt

is pervious only to the blast of air."

Now, the Patent Office has never had an oppor-

tunity to examine those claims with that disclaimer

of Mr. Miller.

This Court cannot pass on the validity or the

question of infringement of those claims when Mr.

Miller himself flatly disclaims the very point of

novelty that he asserts in his specifications, and the

Patent Office should be given an opportunity to

determine the novelty of the combination or alleged

combination with that portion of it which has been

disclaimed out of those claims.

In short, if the Court please, this patent is con-

ceded by the patentee Miller to be void on its face,

as failing to meet the test of a combination patent

where all the elements are admitted to be old, by

not specifying any fimction by reason of the fact

—You will recall that I went over this matter of

each and every one of those elements with Mr.

Miller very carefully of every claim. He conceded

not only that each of the elements of the patent

was old, but also conceded that the [197] function

of each of the elements of the patent was old, and
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when I asked him what new function was accomp-

lished by the co-action or alleged co-action of these

elements, he said he had no new function of co-

action other than the netlike surface of the upper

run belt, and he went further than that and qual-

ified that by saying that nothing goes through the

belt, all the separation takes i^lace on the uj)per run.

A complete variance from the very point of novelty

which he asserted in the Patent Office and which

he claims in these three claims of his patent.

Your Honor has intimated you are familiar with

the decision in the Great Atlantic-Pacific Tea Com-
pany case vs. Supermarket, 71 Supreme Court 127,

''Where there is no additional function in a com-

bination or aggregation of claims, then in the sum-

mation of the individual functions of elements of

such claims there is no meeting of the test or stan-

dard of invention and the patent is void on its

face."

I submit, if the Court please, on the question of

invalidity the motion to dismiss should be granted.

The Court : Mr. White, I have to say to you that

I think there are very grave and unportant prob-

lems raised by what you have stated in your motion.

My disposition would be to hear all the evidence you

have and take up this point at the conclusion of.

the evidence. I prefer to do that to passing on this

motion now. I prefer to delay the ruling on the mo-
tion [198] until the completion of all the evidence.

Mr. White : All right, your Honor. There is only

one other point, but I will pass it, if the Court

please, if you prefer I do that.
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The Court: Of course, we are all familiar with

the Great Atlantic-Pacific Tea Company case.

Mr. White: Well, just for the record, if the

Court please, I would like to complete this one last

stage of the motion, and that is on the point of

infringement. The motion to dismiss is predicated

also on the total failure of these plaintiffs to prove

infringement of the claims of the patent. The evi-

dence submitted by the plaintiffs on that point is

not a comparison of the defendant's accused in-

fringing machine with the claims of the patent. Mr.

Miller's testimony is a comparison between a com-

mercial device built by Mr. Miller and the accused

machine rather than a comparison between the

claimed functions and the accused machine, and

on that point, if the Court please, you will recall

again that Mr. Miller merely testified that his ma-

chine was built with a certain sized mesh and that

nothing fell through the upper run of the machine

whatsoever. So the proof of infringement is totally

lacking here and the plaintiffs have not sustained

their burden of proof in that respect.

The Court: My ruling is I will defer a ruling on

this motion until the conclusion of the case. [199]

Mr. White: All right, your Honor.

I would like to call Mr. Doble.

WILLIAM A. DOBLE
called for the defendant; sworn.

Direct Examination

Mr. White : Q. Mr. Doble, what is your occupa-

tion, please?
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A. My occupation is that of mechanical consult-

ing engineer, specializing principally in patent mat-

ters.

Q. And what has been your education in connec-

tion with your occupation?

A. My education in connection with my occupa-

tion has been that of mechanical engineering, and

I am qualified as a professional engineer in the

State of California, No. 4951.

Q. What has been your experience, if any, in

connection with patent infringement suits, Mr.

Boble?

A. I have prepared and experted approximately

thirty patent suits.

Q. Have any of those suits involved the con-

struction and mode of operation of machines?

A. Yes, practically all of them.

Q. Practically all of them. You have had ex-

perience, then, in conjunction or connection with the

construction, assembly and mode of operation of

machines and their component elements, is that cor-

rect ? [200] A. That is correct.

Mr. Hoppe : Mr. White, there is no question about

qualifying Mr. Doble as an expert witness.

Mr. White: You stipulate to his qualifications

as an expert?

Mr. Hoppe: Absolutely.

Mr. White: Q. Mr. Doble, are you familiar or

have you familiarized yourself with the patent in

suit? A. Yes, sir, I have.
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Q. And have you examined the file wrapper of

the patent in suit 1 A. Yes, sir.

Q. Are you familiar with the prior patents set

out in the answer of the defendant in this suit?

A. Yes, sir.

Q. You have examined each and every one of

those patents? A. I have.

Q. Mr. Doble, with particular reference to claim

3 of the patent in suit and to which I would like

to have you refer at this time, have you studied and

found in any of the prior patents cited by the de-

fendant an element defined in this claim as "a per-

vious separator belt composed of textile netting

material having a diamond shaped mesh slightly

smaller than the size of the hops to be separated?"

That is claim 3, the first element. [201]

A. The first element, I cannot answer your ques-

tion directly, because the first element is incomplete

and indefinite in what is meant by '^ slightly smaller. ''

I do find in the prior art a pervious separator belt

composed of textile netting material having dia-

mond shaped mesh.

Q. When you say you found that in the prior

art, do you mean in prior patents?

A. Yes, sir.

Q. And what prior patents did you find such

elements to be present in ?

A. In the Thys patent—the Thys patent No.

2,138,529.
* * * * •Sfr
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Mr. White: Q. When you refer to this Thys

patent you are referring to the patent which is

already in evidence as Plaintiffs' [202] Exhibit 4.

*****
A. Yes.

Mr. White: Q. Now, where do you find speci-

fically, Mr. Doble, the first element of claim 3 in the

Thys patent to which you referred?

A. I refer to Figs. 1 and 2. Fig. 1 is a side ele-

vation of the machine and shows the pervious belt

spanning three spaced sprockets, and Fig. 2 illus-

trates a large perspective view of a portion of the

separator belt.

Then referring to the specification, page 1, col-

umn 2, line 21, ''This belt may be constructed of a

coarse fabric or a comparatively closely woven wire

or like material."

Q. So, you find, then, in the Thys patent a de-

scription of the pervious belt of the Thys patent

illustrated in Fig. 2 in the second page of the patent,

column 2, commencing at line 21—or page 1, rather,

column 2, commencing at line 21, that that illustra-

tion is an illustration of a pervious belt of textile

material, is that correct? A. That is correct.

Q. And having a diamond shaped mesh ?

A. Yes, it has a diamond shaped mesh, as clearly

illustrated in Fig. 2. [203]

Q. Now, did you find that element in any other

prior art patent?

A. I would like to refer to the patent to Scott,
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1,107,207, and point out particularly the diamond

shaped screen or mesh shown in Fig. 5.

*****
The Court: That is a part of Plaintiffs' Ex-

hibit 4.

*****
Q. All right, proceed, Mr. Doble.

A. In the specification the diamond shaped net-

ting as shown in Fig. 5 is referred to in the follow-

ing language: "In accordance with my invention I

provide a special screening surface for the body of

the separating drum 24. This consists of a pliable

netting of fibrous strands such as the cord netting

shown in Fig. 5. I may make use of an ordinary

seine or fish net, but in order to make use of a

heavier thread I prefer to make a net by using

large sized cord crossed at suitable intervals to

form the correct size of opening and staple the

cords together instead of knotting them."

Then referring to page 3 of the specifications, in

the first column, starting at line 7: "The shape of

the openings may be varied if desired by stretching

the net and [204] refastening it by means of the

pins. For lima beans an aperture elongated in one

direction and contracted in the other is a better

shape than a round hole, since the lima bean itself

is elongated. Another advantage of the netting is

that if the aperture is slightly smaller than the pea

berry, the pressure of the vines upon the peas will

force them through openings bounded by the pliable

cords whereas the containers or pods are held back
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by the netting. The netting is also much cheaper

than perforated rubber and more economical."

Q. Now, Mr. Doble, this Scott patent that you

have just read from relates to a green pea, bean

and cowpea huller, is that correct?

A. That is correct.

Q. In your opinion is the device illustrated in

Fig. 5 a separator? A. Yes, sir, it is.

Q. And it is a pervious separator?

A. It is.

Q. In your opinion is there any distinction be-

tween separating green peas, beans and cowpeas

on the one hand and separating hops and leaves and

stems on the other hand?

A. No, they both do a separating operation. One

separates the berries from the pods, and the other

separates the hop fruit from the leaves and stems.

Q. In that connection, Mr. Doble, I invite your

attention to [205] Plaintiffs' Exhibit 2, which is

the file wrapper of the patent in suit, particularly

at page 14 of that file wrapper, and ask you whether

or not you have examined that particular page be-

fore. A. Yes, sir, I have.

Q. And with particular reference to the first

paragraph of the Examiner's statement there, would.,

you say that the separating belt, pervious separating

belt, shown in Scott performs the same function in

the Miller patent as it does in the Scott patent?

A. Yes. The two claims, original claims, in the

application of the Miller patent were directed pri-

marily to the particular form of fishnet belt and
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were rejected by the Patent Office on the Scott

patent, and the rejection was concurred in by Miller

in canceling those two claims.

Q. This particular Office action at page 14 refers

also to a Thompson patent No. 1,583,201. Have you

examined that patent, Mr. Doble f

A. Yes, sir, I have.

Q. And do you find any separating belt in the

Thompson patent of any character?

A. Yes, sir, and I refer to the figures of that

drawing, especially Figs. 2, 5 and 6. Now, Fig. 6

clearly shows a diamond shaped separator belt for

the purpose of separating large potatoes from small

potatoes, or vice versa. [206]

Q. In your opinion is there any difference in so

far as function is concerned if a fishnet type belt

were substituted in the Thompson device for the

screen shown in Fig. 6 of that patent?

A. I don't believe it would make any difference

in the mode of operation. It would operate in just

the same w^ay.

Q. Did you find in any of the other prior patents

cited by the defendant an element of a pervious

separator belt composed of textile netting material

having a diamond shaped mesh ? Or is that all of the

patents that you found such element in?

A. That is all I can remember at this time. There

are some that don't have a diamond shaped mesh,

have an elongated mesh, which would be an equiva-

lent. In fact, it may even be better.

Q. It might even be better?



206 Tkys Company, et ah, vs.

(Testimony of William A. Doble.)

A. Open up the spaces for more of the stems to

drop through. *****
Q. You are familiar, are you not, Mr. Doble, with

the Horst patent 1,054,551? Have you a copy of

that before you? A. Yes, sir. [207]
*****

Q. I call your attention to the disclosure of this

patent at lines 41 to 46 inclusive of column 1, page 1,

and ask you whether or not the inclined cylindrical

sejjarator referred to in that patent performs the

same function as the fishnet or pervious separator

belt of the Miller patent in suit.

*****
Does that x>articular element of an inclined cylin-.

drical separator function as a separator to separate

the hoj:) clusters from stems and vines?

A. Yes, it does. [208]

Q. And portions of leaves? A. Yes.

Q. And in that connection is it your opinion

that it performs the same function as a pervious

belt?

A. To that extent of separating the hops from

the leaves.

Q. Are you familiar, Mr. Doble, with the Hoffeld

patent No. 2,115,107? A. Yes, sir.

Q. Do you find any separating element in that

patent for separating valuable material from in-

valuable material?

A. Yes, sir, I do, and such a structure is clearly

illustrated in Figs. 2 and 5.

*****
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Mr. White: Q. All right, Mr. Doble, you have

just [209] referred to Fig. 2 and Fig. 5 in this

patent. A. Yes, sir.

Q. The question is whether an element is illus-

trated in either one of those views and mentioned

in the specification of this patent which has the

function of the pervious textile belt composed of

textile mesh material mentioned in Figs. 2 and 5

of the patent in suit.

A. That separator belt is indicated by the figure

3—by the numeral 3 in Fig. 5. That is not a textile

belt in the sense that it is not a fishnet; it is made
of metallic strips, but it serves the same function,

to separate the kernels of the corn from small pieces

of the cob and the silk of the corn. As shown in

Fig. 5, the silk and small particles drop through

the pervious belt and are collected in a waste re-

ceptacle i)laced between the two runs of the belt.

Q. While we are on this Hoffeld patent, Mr.

Doble, you referred to claim 3. I call your attention

to the second element of claim 3, second column,

page 3, line 40: '^Means for disposing the belt on

a sufficiently steep incline to cause the hops de-

posited on the surface of the belt adjacent the upper

end thereof to roll down the incline and oif the

belt." Now, do you find in this Hoffeld patent any

element that functions similar to the element that I

have just read from claim 3?

A. Yes, it performs the same function exactly.

As shown in [210] Fig. 5, the elements to be sep-

arated are deposited from a hoj^per to the upper



208 Thys Company, et dl., vs.

(Testimony of William A. Doble.)

end of the inclined belt 3 and the corn which is

to be saved rolls down the belt and is finally re-

ceived in the hopper below the lower end of the belt,

while the corn silk, corn husk parts and other for-

eign material are conveyed upwardly by the belt

over the top pulley and deposited to the rear of the

conveyor or separator belt.

Q. Your answer to that last question, Mr. Doble,

anticipates the next element, which reads, "Means

for imparting continuous movement to the belt in

a direction opposite to the rolling hops." As I under-

stand your testimony, then, that motion is imparted

to this belt there in the direction opposite to the

direction of the falling corn, is that correct?

A. That is correct.

Q. Is there any difference in function between

the operation of the inclined separator belt there,

the Hoffeld patent, and the inclined separator belt

of the Miller patent A. No.

Q. in your opinion 1

A. It is just the same, substantially

The Court : I cannot apprehend why you go into

this. Your opponents have conceded these are old

elements.

Mr. White: My point is, if the Court please,.-

while the plaintiffs have conceded that they are old

elements, they have not quite conceded, as I under-

stand it, that the function [211] of each of these old

elements is the same as the prior art and that the

co-action of the entire assembly is a summation of

individual elements of separate functions.
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The Court: All right, go ahead.

Mr. White : Q. One other element in this claim,

Mr. Doble; it is the last clause, "Means for main-

taining a continuous flow of air through the belt

with sufficient velocity to cause leaves and the like

to adhere thereto."

In that Hoffeld patent before you do you find

any such element in that Hoffeld patent?

A. Yes, I do. Again referring to Fig. 5, in that

figure there is diagrammatically illustrated a pro-

peller for blowing a blast of air and a funnel 26 for

directing that blast of air against the upwardly

traveling separating belt so that the air will tend to

hold the foreign material onto the belt as it travels

upward so that that material can be deposited to the

rear of the belt while the valuable material, that is,

the kernels of corn, travel down or roll down the

screen and are deposited in a hopper below the

lower end of the screen.

Q. So from your testimony, Mr. Doble, you have

found in the prior art identical elements perform-

ing the same identical functions that each of the

elements of claim 3 perform, is that correct?

A. That is correct.

Q. In your opinion, Mr. Doble, is there any func-

tion performed [212] by the assembly of these ele-

ments of claim 3 in addition to the siunmation of

the functions of each individual element?

A. No. They all add up to the same answer.

There is nothing startling, nothing beyond the addi-



210 Thys Company, et al., vs.

(Testimony of William A. Doble.)

tion of one element to another element to make up

the assemblage of parts.

Q. There is no co-action between the pervious

separator belt, for example, and the means of main-

taining a continuous flow of air which would give

any added function to this assembly than is per-

formed by a similar assembly in the prior art, is

that correct"? A. That is correct.

Q. There is no co-action between any other ele-

ment of claim 3 with a different element which per-

forms some different function than that performed

by the similar element in the prior art?

A. That is correct. [213]
*****
Mr. White: Q. Mr. Doble, we had completed

the claim 3 of the patent in suit, and I invite your

attention now to claim 2 of the patent in suit, which

is on page 3, column 2, commencing at line 7. After

the preamble there is the first element, "A pair of

spaced endless sprocket chains."

In your opinion does the pair of spaced endless

sprocket chains perform any function in this as-

sembly of claim 2 differently or different than it did

in the prior art patents I

A. No, it does not.

Q. The second element is, ''Upper and lower

pairs of sprocket gears to support the chains."

Do those upper and lower pairs of sprocket

gears perform any different function in the assembly

/of claim 2 than they did in the prior art patents'?

A. No, sir, they do not. [214] *****
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Q. In Plaintiffs' Exhibit 5, Fig. 1, will you state

whether there is any difference between the machine

depicted in Fig. 1 and the machine depicted in

Fig. 1 of prior patent to Thys No. 2,138,529.

A. I find no material difference. One seems to

be a very close copy of the other, and, as Mr. Miller

states, I believe, in the specification.

Q. You find in this Fig. 1 of Thys patent, which

I just referred to, a pair of spaced endless sprocket

chains, upper and lower pairs of sprocket gears to

support the chains, do you not? A. Yes, sir.

Q. You also find in the Thys prior patent which

I have just referred to cross-bars connecting the

chains, do you not?
* * * * 4fr

A. Yes, I do.

Q. Incidentally, Mr. Doble, do you have with you

the prior patent to Horst, No. 1,488,249, which has

been referred to as

The Clerk: Plaintiffs' Exhibit 13. [215]

Mr. White: Q. which is Plaintiffs' Exhibit

13 and which has been referred to in this testimony

as the so-called cross-slat patent?

A. Yes, sir, I have the Horst patent which you

have referred to as Plaintiffs' Exhibit 13 before me.

Q. Have you examined that patent and are you
familiar with the machine and its mode of opera-

tion ? A. Yes, sir.

Q. Do you find in that prior patent to Horst

a pair of spaced endless sprocket chains, upper and
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lower pairs of sprocket gears to support the chains,

and cross-bars connecting the chains?

A. Yes, sir.

Q. In the Miller assembly of claim 2 do those

three elements I have just mentioned perform any

different function than they perform in the prior

Horst patent 1,488,249?

A. No, sir, they do not.

Q. Now, you have also testified in connection

with claim 3 with respect to the next element of

claim 2, which refers to a separator belt composed

of netting material woven from textile cord sup-

ported by the cross-bars. You recall you testified

with respect to that element already ?

A. Yes, I have, Mr. White.

Q. Your testimony is you find that in the prior

art, particularly in the Thys patent? [216]

A. Yes, sir.

Q. Which we have just referred to

A. Yes.

Q. which is the last patent in Exhibit 4, No.

2,138,529.

Now, there is a qualification in this claim 2 of

the patent in suit, Mr. Doble, commencing at line 14

of the second column at page 3 which reads as fol-

lows: ''Knots formed at the points where the cords

intersect each other to form the meshes of the net-

ting material."

Do you find any pervious textile belt of that char-

acter in any of the prior art patents ? Inviting your
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attention specifically as to the qualification of knots

formed at the intersections.

A. Yes, sir. In the Thys, which is the last patent

in Plaintiffs ' Exhibit 4, and the Scott patent.

Q. No. 1,107,207'?

A. Yes, sir. Scott states

Q. Doesn't he state that he staples the cords to-

gether at the intersections instead of knotting them ?

A. Yes, that is correct. He recognizes that they

could be knotted, but his preference is instead of

using knotted netting he uses staples instead.

Q. Are you familiar with the ordinary, common
fishnet, Mr. Doble? A. Yes, sir. [217]

Q. Do those common, ordinary fishnets have

knots at the intersections of the cords'?

A. They do.

Q. What is the function of that knot at the inter-

section of the cords in the ordinary fishnet?

A. To keep the strands or strings of the net

together, locked together properly.

Q. Do the knots project any distance up above

what would be a plane in the net itself ?

A. Yes, they do.

Q. And what function do those knots have in con-

nection with the adherence of material to that net?

A. The knots projecting above the net would

tend to cause material to adhere to the surface of

the net.

Q. Is that an obvious or unexpected function of

the knots? Which is it, obvious or unexpected?

A. It is obvious; it is inherent.
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Q. It is inherent in the fishnet itself?

A. Inherent in the fishnet itself.

Q. Now we come to the next element of this

claim, which is at line 16, column 2 of page 3:

'^ Cross-slats disposed on top of the netting material

and securing said material to the cross-bars."

Do you find any such element in the prior art

patents which have been cited by the defendant,

Mr. Doble? [218] A. Yes, sir, I do.

Q. And will you look at the particular patents

which you have found such element in and call them

to the attention of the Court?

A. I will refer to patent to Hamachek, 1,153,304.
*****
Mr. White: Patent to Hamachek, if the Court

please, 1,153,304.
*****

I would like to offer that in evidence— * * * —^s

the defendant's exhibit next in order.

(The document referred to was marked De-

fendant's Exhibit A.) * * * * *

Q. All right, Mr. Doble. [219]

A. Referring to the Hamachek patent, I will

refer to sheet 1 of the drawing and to the conveyor

which is located at the lower right-hand corner of

that figure and extends upwardly from its inner end,

and also to Figs. 8 and 9, 10 and 11, appearing on

sheet 4 of the Hamachek patent, and to the specifi-

cations, especially at page 3, column 1, starting at

line 29, reading as follows: ''The inclined chute"

—

which is the conveyor as pointed out—"86 discharges

onto an inclined conveyor belt 91."
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91 is the conveyor belt that I referred to, not 86.

'Svhich is in the form of an apron of canvas

or other suitable material having slats 92 extending

across it on its bottom surface to keep it in shape

without forming shoulders for engaging and holding

the peas, which are discharged thereon by the in-

clined chute 86. In order that the vines may not

slide down the conveyor 91, how^ever, the slats 92

have fingers 93"—In Fig. 1 appearing on sheet 1

and in the Figs. 8, 9, 10 and 11 the fingers are

clearly show'n and they are indicated by the numeral

93—''projecting upw^ardly from them"—that is, the

fingers project upwardly from the cross-slats

—

'

' through the apron and these fingers may be formed

integral with metal slats as showm in Figs. 8 and 9,

or they may be of sheet metal construction secured

to wooden slats as shown in Figs. 10 and 11, or they

may be of any other desirable construction." [220]

Q. In short, they are cross-slots on a separator

belt, is that correct?

A. That is correct; have the effect and function

of a cross-slat.

Q. Now, before getting to the specific function of

the cross-slats, which I notice is set out in the last

part of this claim, I would like to go to the next

element, w^hich I believe you have already discussed

in connection wdth claim 3 :
" Said net and the chains

supporting the same being disposed on an incline."

You have already testified, have you not, that

there are plenty of machines in the prior art that

support a net on an incline?
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A. Yes—an incline operating for the same pur-

pose and producing the same results.

Q. And also in connection with the next element

:

^'Means for imparting continuous movement to the

belt in a direction causing it to travel up an incline,"

that element is also conceded to be old, and you

testified that that element is found in prior patents

which you have already mentioned in connection

with claim 3, is that correct?

A. That is correct. Also its function and its rela-

tionship to the other elements of the machine.

Q. And the next element: "Means for maintain-

ing a continuous flow of air through the netting

material." That element has [221] also already been

discussed in connection with claim 3 in the prior

art patents which you mentioned, is that correct?

A. Yes, that is correct.

Q. And its function of imparting a blast of air

through the perforated belt?

A. Which is the same in the art as it is in the

patent in suit, contributes nothing new.

Q. As a final element of this claim, before we get

to the functional statement, "Means for depositing

hops, leaves and stems on the netting material at

a point adjacent the upper end," which you also

testified about in connection with claim 3, which

is the hopper of Fig. 1 in the Miller patent and also

the hopper in the Thys patent

A. Yes, sir, and the hopper in the Hoffeld patent.

Q. and also the hopper in the 1,488,249

Horst patent which we just referred to?
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A. Yes, sir.

*****
Mr. White: Q. That is Plaintiffs' Exhibit 13,

and that [222] is the means for depositing the hops

at the upper end of the belt as shown in that Horst

patent, is it not? A. That is correct.

Q. Now, Mr. Miller has a functional statement

at the end of this claim commencing at line 26 of

page 3, the second column: ''the mesh in said net-

ting material being slightly smaller than the hops

to be separated." Do you find that in the prior art

or in prior patents that you have referred to, Mr.

Doble?

A. Not as defined in the Miller patent.

Q. What is the distinction, if any, you find ?

A. In the Miller patent, as I understand the

patent in suit, Mr. Miller wanted to make the open-

ing in his mesh as large as possible so as to rid

the material on his separating belt of the small

sticks or small branches. By making the openings

larger in the belt those small sticks or branches

would fall through, and therefore he defined in his

specifications that the openings through the mesh in

the screen were to be slightly smaller than the aver-

age size of the hops to be treated.

Q. Now, you heard Mr. Miller's testimony as to

various sizes of hops. I will refresh your recollec-

tion. Mr. Miller said that the smaller hops were one-

half inch on the small diameter and 11/4 inches on

the larger diameter; the medium sized or average

sized hops were % of an inch on the smaller diam-
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eter and 1% inches on the longer diameter, and the

large hops [223] were 1% inches on the small diam-

eter and 1% inches on the long diameter.

Now, taking the % inch by 1% ii^ch average size

of hops, would you say that the Miller patent refers

to meshes in that case being ll/16ths of an inch on

its smaller diameter and l-7/16ths inches on its

longer diameter?

A. Yes, that is what I would judge as being

slightly smaller, because that would prevent the

average size hops from going through, yet it would

permit the maximum amount of short stems to go

through the openings in that mesh. In that way he

might lose some of the smaller hops, but he would

increase the premium factor on the hops over all,

that is, they would be cleaned to a greater degree,

less of the deleterious matter would be left in the

material.

Q. But Mr. Miller doesn't state any dimensions

for the meshes in this patent, does he?

A. No, he does not.

Q. Would you say if a mesh were made with a

smaller diameter, 8/16ths of an inch on its narrow^er

portion and 17/16ths of an inch on its longer diam-

eter that would be slightly smaller than the average

sized hop?

A. No, I would say that would be greatly smaller.

Then you are losing the advantage of closing down
the opening to get rid of those bothersome little

stems that he wishes to get out of his batch of hops
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to get the premium for the higher [224] quality of

hop separation.

Q. You heard Mr. Miller testify yesterday, did

you nof? A. Yes, sir.

Q. You heard his testimony to the effect that all

the removal and separation that takes place takes

place on the upper run of the perforated belt, did

you not? A. I heard him so state, yes.

Q. Incidentally, Mr. Doble, have you seen the

Oeste separator at the Oeste ranch?

A. Yes, sir.

Q. With reference to Fig. 3 of the Miller patent

in suit, did you observe whether or not there were

any conveying means underlying the fishnet belt of

the Oeste machine?

A. No, sir, there is no conveyor similar to the

conveyor 51 of the Miller patent, or no substitute or

any means for conveying material which might have

dropped through the belt.

Q. Is there any conveyor comparable to the con-

veyor 50 of the Miller patent. Fig. 3, this takeoff

conveyor here (indicating) ? You notice the direc-

tion of travel of the conveyor 51. Is there any con-

veyor analogous or comparable to the conveyor 50?

A. If my recollection is correct, he had a means

for disposing and conveying away the foreign mate-

rial which passed over the top of the separating

conveyor belt. [225]
* * * * *

Q. Mr. Doble, do you find any teaching the the

Miller patent in suit of the means or of a method of
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effecting a complete separation between the hop

clusters and the foreign material such as stems

and leaves solely on the upper run of the perforated

belt of his machine?

A. No, sir. To the contrary, as a good portion of

Mr. Miller's specifications is a means provided in

the drawing to take away the small stems and other

small particles which are separated [226] through

his separator belt and fall down as—in Fig. 3 they

fall down on the conveyor 51 and are conveyed

thereby to a disposal conveyor 50.

Q. All right, Mr. Doble. Now, getting to claim 1

of the patent in suit, which commences at the first

column of page 3 at line 34. You have read that

claim, have you not? A. Yes, sir.

Q. You have already testified in connection with

the first, second and third elements, such as the pair

of spaced endless sprocket chains, upper and lower

pairs of sprocket gears to support the chains, and

cross-bars connecting the chains. Your testimony

has been, as I understand it, that all of those ele-

ments are found in the prior art patents to which

you have alluded, is that correct?

A. That is correct.

Q. And that the elements in this assembly of

claim 1 perform no different function than the ele-

ments perform in the prior art machines, is that

correct? A. That is correct.

Q. The fourth element is ''a pervious separator

belt composed of netting material woven from textile

cords supported by the cross-bars."
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Now, your testimony has already gone in in con-

nection with that element as far as claims 1, 2 and

3 are concerned, and, as I understand, your testi-

mony is that that element is found [227] in the prior

art patents to Thys—which is the last patent of

Exhibit 4, your Honor—is that correct?

A. That is correct, and other of the prior art

patents.

Q. And that that element performs no different

function in the assembly of claim 1 than it does in

the prior art patents, is that correct?

A. That is correct.

Q. And with respect to the cross-slats disposed

on top of the netting material and securing said

material to the cross-bars, you have testified already

in connection with claim 2 that that element is found

in the prior art, particularly Hamachek patent

A. Yes, sir.

Q. Defendant's Exhibit A, and that that ele-

ment performs no different function in this assembly

of the Miller claim 1 than it does in the prior

patents'? A. That is correct.

Q. Incidentally, a cross-slat is no more nor less

than a ledge, is it, Mr. Doble?

A. That is true; it is a ledge placed on a con-

veyor, which is a very common practice. I have seen

it in many canneries and factories where they use

extensive conveyors. It is a very common expedient

for lodging material on a conveyor belt.

Q. So it hangs up material?

A. That is right.
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Q. Material lodges on such a slot? [228]

A. That is correct. A very common expedient.

Q. Now, the next item, line 43 of claim 1, "said

netting" and the chains being disposed on an in-

cline."

We have already covered that in connection with

claim 1, 2 and 3, that that is found in the prior art,

particularly the Horst patent 1,488,249 and the Thys

patent in suit and other prior art patents, is that

correct! A. That is correct.

Q. Does this element perform any different func-

tion than it does in the prior art patents!

A. No, it does not.

Q. With respect to the next item, which is an

element relating to imparting continuous movement

to the belt, you have already discussed that, have

you not, Mr. Doble, means for imparting continuous

movement to the belt in a direction to cause it to

travel up an incline! A. Yes.

Q. And that means is found in the prior pat-

ents ! A. Yes.

Q. Does that means perform any different func-

tion in this assembly than it does in the prior art

machines! A. No, it does not.

Q. And the means for maintaining a continuous

flow of air through the netting material, that ele-

ment has been discussed in connection with claim 3,

and that element is found in the [229] prior art

patents that you have alluded to!

A. It is in several instances.

Q. And does that perform any different function
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in this assembly than it did in the prior art ma-

chines *?

A. No, they all operate the same way, perform

the same function for the same purpose.

Q. And also the last element, "Means of deposit-

ing the hops at the top of the inclined belt"—that

has been discussed and that is found in the prior

art patents ? A. That is correct.

Q. And it performs the same function in this

assembly as it did in the prior art patents'?

A. That is correct.

Q. All right. Now, Mr. Doble, I want to call your

attention—Do you have before you particularly the

patent to Mackison, No. 525,913 '? A. Yes, sir.

Q. Do you find in that Mackison patent any of

the elements of the assembly of claim 1?

A. Yes, sir.

Q. What, for example'?

A. The first element in claim 1 of the Miller

patent in suit states, "a pair of spaced endless

sprocket chains."

Now, in the Mackison patent the mechanical struc-

ture is slightly different. He provides a belt, which

in itself [230] performs the work that the chains

would perform. It is a complete mechanical equiva-

lent for the chains.

The second element calls for or specifies upper

and lower pairs of sprocket gears to support the

chains.

Q. And in Mackison you have whaf?

A. We have the upper and lower rollers 18.
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Q. Which are tantamount to pulleys, is that cor-

rect? A. That is right.

Q. That is a mechanical equivalent of upper and

lower sprocket gears 1

A. Yes—perform exactly the same function,

same purpose, and same result.

Mr. White : Well, on that testimony, if the Court

please, I offer in evidence the Mackison patent to

which I have just referred and to which the witness

has testified, Mackison patent 525,913, as Defend-

ant's Exhibit B.

(The document referred to was marked De-

fendant's Exhibit B.)

Mr. White: Q. Now, have you before you, Mr.

Doble, prior patent to Randolph No. 555,533?

A. Yes, sir.

Q. Do you find in that prior patent any of the

elements of claim 1? A. Yes, sir.

Q. What, for example? [231]

A. I find in the Randolph patent 555,533 numer-

ous examples of separating mechanisms, which in-

clude the first element of claim 1, namely, a pair

of spaced endless sprocket chains. If one will refer

to Fig. 1 of the patent, one of such endless chains,

or one group of such endless chains, is shown as

the separator D, another as the separator H—or D

'

—and the third is the separator D-2, and the fourth

is the separator F, and the fifth is the separator L.

Q. All right.

Mr. White: If the Court please, I offer in evi-
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dence the prior patent to Randolph No. 555,533 as

the defendant's exhibit next in order, No. C.

(The document referred to was marked De-

fendant's Exhibit C.)

Mr. White : Q. Incidentally, Mr. Doble, does the

Randolph patent show any means for causing a blast

of air to be imparted to the separator belt?

A. Yes, it does.

Q. And where is that shown?

A. Well, there are several of them.

Q. In connection with the various separator

belts?

A. Yes. This one at Gr, one blower at G, then

there are two blowers W and W' down in the center

of the structure as it appears in Fig. 1.

Q. All right. Now, with reference to the prior

patent to [232] Rowland No. 771,273, do you find

in that prior patent any of the elements of claims 1

and 2 of the Miller patent in suit ?

A. Yes. In Figs—on Fig. 3 and Fig. 4 there is

shown the spaced—well, it is a drum, which corre-

sponds to the spaced sprockets around which the

separating belt B travels.

Q. Now^, with reference to this Rowland patent,

will you turn to page 2, lines 72 and 81, and state

w^hether or not there is the disclosure in those lines

of means for causing a blast of air against a belt.

A. Yes, sir. Reading from page 2, line 72, of the

Rowland patent 771,273, as follows: ''The blast from

the blower E carries the material not previously
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Q. Which are tantamount to pulleys, is that cor-

rect? A. That is right.

Q. That is a mechanical equivalent of upper and

lower sprocket gears?

A. Yes—perform exactly the same function,

same purpose, and same result.

Mr. White : Well, on that testimony, if the Court

please, I offer in evidence the Mackison patent to

which I have just referred and to which the witness

has testified, Mackison patent 525,913, as Defend-

ant's Exhibit B.

(The document referred to was marked De-

fendant's Exhibit B.)

Mr. White: Q. Now, have you before you, Mr.

Doble, prior patent to Randolph No. 555,533?

A. Yes, sir.

Q. Do you find in that prior patent any of the

elements of claim 1? A. Yes, sir.

Q. What, for example? [231]

A. I find in the Randolph patent 555,533 numer-

ous examples of separating mechanisms, which in-

clude the first element of claim 1, namely, a pair

of spaced endless sprocket chains. If one will refer

to Fig. 1 of the patent, one of such endless chains,

or one group of such endless chains, is shown as

the separator D, another as the separator H—or D'

—and the third is the separator D-2, and the fourth

is the separator F, and the fifth is the separator L.

Q. All right.

Mr. White: If the Court please, I offer in evi-
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dence the prior patent to Randolph No. 555,533 as

the defendant's exhibit next in order, No. C.

(The document referred to was marked De-

fendant's Exhibit C.)

Mr. White : Q. Incidentally, Mr. Doble, does the

Randolph patent show any means for causing a blast

of air to be imparted to the separator belt?

A. Yes, it does.

Q. And where is that shown?

A. Well, there are several of them.

Q. In connection with the various separator

belts'?

A. Yes. This one at G-, one blower at G, then

there are two blowers W and W' down in the center

of the structure as it appears in Fig. 1.

Q. All right. Now, with reference to the prior

patent to [232] Rowland No. 771,273, do you find

in that prior patent any of the elements of claims 1

and 2 of the Miller patent in suit ?

A. Yes. In Figs—on Fig. 3 and Fig. 4 there is

shown the spaced—well, it is a drum, which corre-

sponds to the spaced sprockets around which the

separating belt B travels.

Q. Now, with reference to this Rowland patent,

will you turn to page 2, lines 72 and 81, and state

whether or not there is the disclosure in those lines

of means for causing a blast of air against a belt.

A. Yes, sir. Reading from page 2, line 72, of the

Rowland patent 771,273, as follows: "The blast from

the blower E carries the material not previously
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disposed of into the pipe F, causing the lighter parts

or parts of the material most easily carried by the

air by reason of their shape to pass entirely through

said pipe and to be discharged into any suitable

room or receptacle.'

Q. Now, do you find any other element of claims

1 and 2 in that Rowland patent?

Mr. White : We will offer this patent in evidence

as the defendant's exhibit next in order, the Row-

land patent No. 771,273, as defendant's exhibit next

in order, Defendant's Exhibit D.

(The document referred to was marked De-

fendant's Exhibit D.)

Mr. White: Q. Do you have with you, Mr.

Doble, the prior [233] Horst patent 1,008,914?
*****
A. Yes, sir.

Q. Do you find in the prior Horst patent to

which I have just alluded any of the elements of

claims 1 and 2 of the Miller patent in suit?

A. Yes. I find, referring to Fig. 1, a pair of

spaced chains—or a pair of spaced endless sprocket

chains.

Q. How about with reference to Fig. 8 of the

sheet of drawings? Do you find in there pairs of

spaced sprocket chains carrying an endless belt?

A. In a sense it is an endless belt, yes, sir. It

carries the endless sprocket chains 47 and 48, which

in turn carry the stripping means, which are the

angular members projecting from those chains.
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Q. Those elements are common mechanical ele-

ments for imparting motion to endless chains, are

they not? A. Yes.

Mr. White: I will offer this as next in order,

1,008,914.

(The document referred to was marked De-

fendant's Exhibit E.)

Mr. White : Q. Do you have with you the Arm-

strong patent No. 540,7741 A. Yes, sir. [234]

Q. Do you find any elements in that ])rior patent

which are referred to in claims 1 and 2 of the patent

in suit? A. Yes, sir.

Q. Are they similar elements or comparable ele-

ments ?

A. They are comparable elements in that instead

of being two sprockets, pulleys with belts passing

around the pulleys are provided in the place of

chains.

Mr. White: I will offer the Armstrong patent

No. 540,774 as the defendant's exhibit next in order,

if the Court please.

(The document referred to was marked De-

fendant's Exhibit F.)

Mr. White : Q. Now, Mr. Doble, in your opinion

is there any added function in any one of these

claims as a compound whole or aggregation which

is new and added over and above the sum of the

functions of the individual elements of each of these

claims? A. No, sir, I do not.
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Q. You do not find any additional

A. No.

Q. function whatsoever?

A. They merely add to it. Each one contributes

its little portion as it did in the art. In other words,

it is merely adding; two and two makes four. There

is no surprising result, nothing unexpected. It is

merely the summation of the operations—functions

of the elements that are old in the art. [235]

Q. Do the sprocket gears and endless chains have

any effect or modification upon the separator belt

itself?

A. No, it does not. You could use a belt or you

could use a rope and a pulley, almost any other

means just to carry the belt forward.

Q. It makes no difference whether it is a cable,

chain or string?

A. No, it makes no difference.

Q. Does the mounting of the belt on the incline

have any effect or modification on the function of

the separator belt in and of itself ?

A. No, it does not.

Mr. White: If the Court please, I would just

like to introduce three more prior art patents which

we have cited in the answer.

Q. Mr. Doble, have you before you the Wardell

patent No. 1,480,354? A. Yes, sir.

Q. Do you find in the Wardell patent any refer-

ence to elements which are included in the combina-

tions of claims 1 and 2 of the i^atent in suit ?

A. Yes, sir, I do. I find a belt which is mounted



Sophie Oeste 229

(Testimony of William A. Doble.)

for operation in an inclined manner for the purpose

of separating material.

Q. Let me invite your attention, Mr. Doble, par-

ticularly to [236] page 1, commencing at line 107,

of this Wardell patent, carrying over into page 2,

line 3.

A. Reading from the Wardell patent from line

107, page 1, as follows: "The belt 10 is preferably

surfaced with a layer 31 of material having a pro-

nounced nap, such as carpeting or cocoa matting or

a specially constructed fabric of a brush-like char-

acter."

Q. Then in the operation of this machine of the

Wardell patent the belt 10 functions to collect mate-

rial on its naplike surface, is that correct ?

A. That is correct.

Q. And is there any different function between

the fishnet belt of the patent in suit and the func-

tion of the belt 10 of the Wardell patent in that

respect ? A. No.

Q. That is, in collecting material on its naplike

surfaced A. That is right.

Mr. White: I will offer the Wardell patent in

evidence. No. 1,480,354, as the defendant's exhibit

next in order.

(The document referred to was marked De-

fendant's Exhibit G.)

Mr. White : Q. Have you before you, Mr. Doble,

the patent to Kier No. 1,026,917 ? A. Yes, sir.

Q. Do you find in the Kier patent any element
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comparable to [237] the elements of claims 1 and 2

of the patent in suit, and I call your attention par-

ticularly to page 1, lines 85 to 87?

A. Yes, sir.

Before reading from the place which you have

indicated I call your attention to Fig. 1, which shows

the series of sprockets with endless chains passing

around them, and then quoting from page 1, line 85

:

^'A cover member 15 made of porous cloth or other

suitable filtering material is secured upon the bottom

plate 13, by fastening means applied along their

edges and along parallel lines A which extending

longitudinally from one of the ends of the two mem-
bers terminate along a line spaced from their oppo-

site ends, so as to provide a plurality of pockets 16

which communicate with a space 17 which, in the

following description, will be termed the suction

chamber of the filtering element."

Q. Now, that cover member made of porous

cloth, what is the function of that member in the

Kier filtering apparatus'?

A. That is to sort and remove certain of the ma-

terials which are to be separated.

Mr. White: I will offer the Kier patent in evi-

dence, if the Court please, as the Defendant's Ex-

hibit H. It is No. 1,026,917.

(The document referred to was marked De-

fendant's Exhibit H.)

Mr. White: I believe that is all for the time

being. [238]
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Cross Examination

Mr. Hoppe: Q. Mr. Doble, I understand that

you have testified in about thirty patent suits, is

that right? A. That is correct.

Q. And this is the first time that you have testi-

fied for the defendant in a patent case?

A. No, sir.

Q. About how many times have you testified for

the defendant in patent cases?

A. I never checked that point. Quite a number

of times, though.

Q. Would you tell us what your experiences are

in the hop separating field?

A. My experience in the hop separating field is

obtained first from study of the patents which have

been made exhibits in this case. I have also exam-

ined the structure at the Oeste ranch at Elk Grove.

Q. How many hours have you spent in studying

this field?

A. I haven't checked on how many hours I have

spent.

Q. How long per day? When did you first start

your work in learning about the hop separating

field? A. Sometime late last year.

Q. That is late in 1951?

A. That is correct.

Q. And how many hours did you spend examin-

ing the operation [239] of the Oeste hop separator?

A. I haven't spent any time watching the ma-

chine in actual operation. It wasn't the hop separat-

ing season when I examined the machine.
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Q. Have you ever seen a hop separating machine

in operation? A. No, sir, I haven't.

Q. What experience have you had with the prob-

lems of separating hops from leaves and stems other

than the experience which you obtained by reading

the patents and seeing this machine, which wasn't

in operation?

A. That is my experience in that particular field.

Q. May I show you the blue book of patents. I

turn your attention to Plaintiffs' Exhibit 4 and to

the Scott patent, 1,107,207. Would you please state

whether that machine as illustrated could be used

for separating hops from leaves and vines and

stems? A. Yes, I believe it could.

Q. And how would you propose to use it ?

A. I would pass the material which results from

the stripping operation, that is, the leaves and the

stems and the hops, into this rotating cylinder and

would strain out the hops through the fishnet as

shown in Fig. 5, just in the same way that Scott

strains out or separates the peas, beans and cowpeas

from the hulls.

Q. And are you familiar with the form of a

hop? [240] A. Yes, sir.

Q. And you are familiar with the form of a pea,

are you not? A. Yes, sir.

Q. A pea is round and smooth, is it not?

A. Yes, sir.

Q. And a pea would go through the mesh of a

net rather readily, would it not?

A. It depends upon the size of the mesh.
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Q. If the mesh were of proper size it would go

through rather readily *?

A. That is correct. So would a hop.

Q. That is, if you followed the Scott teaching?

A. That is correct, and in the same way you

would make the openings a little larger to take care

of the hop.

Q. And if you were to follow the teaching of the

Scott patent in the hop industry, then, you would

have the hops pass through the netting, would you

not?

A. That is correct. In this case the stems and

foreign material would be retained on the screen

and the hops would go through.

Q. If you were to follow the Scott teaching, the

function and mode of operation of the net as taught

in the Scott patent would be to permit the hop

bloom to go through the net in the cleaning opera-

tion, would it not ? A. Yes, it would. [241]

Q. And that is not the way Miss Oeste uses her

fishnet, is it? A. No, it is not.

Q. Have you ever seen anyone use a fishnet in

a hop separating machine in such a manner ?

A. No, I have not.

Q. Now^, I call your attention to the next patent

you discussed in our Plaintiffs' Exhibit 4, which is

the Thompson patent 1,583,201. Have you ever seen

that patent, A. Yes, sir.

Q. that structure as illustrated used in the

hop separating art ? A. No, sir.
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Q. How would you use that structure as illus-

trated to separate hops from vines'?

A. I would use that structure to separate out

the hops at different sizes from the leaves and the

vines.

Q. And you would pass the hops through the

netting in that case if you were to follow the Thomp-

son teaching and if it were adaptable to the hop

separating art, is that correct?

A. That is correct.

Q. That is not the way Miss Oeste uses her fish-

net, is it ? A. No, it is not.

Q. Would you call that a different function of

the separator belt ?

A. No. They are both operating to separate

material. One [242] retains it on the belt and the

other passes it through.

Q. And would you say that they operate in the

same way? A. Yes, they do.

Q. In your vocabulary, so we will know what

you mean by saying '^function," going through a

net means the same as staying on top of the net, is

that correct?

A. No, that is not correct.

Q. Is that the same way?
A. No. In this case—in the Thompson case you

retain certain material on top of the netting. In the

earlier patent he passes certain materials through

the netting and retains certain materials on the top

in the same way that Thompson does.
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Q. I am discussing now the material that you

want to save. The principal thing you are interested

in in a hop separating machine is the hop, is it not ?

A. That is correct.

Q. And in this Thompson machine the principal

thing you are interested in saving is the potato ?

A. That is correct.

Q. And in the Thompson patent when the pota-

toes go through the netting the dirt that is in the

potato will also go through the netting, will it not*?

A. Some of it will, some of it may not, depend-

ing upon the size of the dirt, the foreign material.

Q. If the dirt is the same size as the potatoes it

will go [243] through with the potatoes, will it not?

A. That is right.

Q. And Miss Oeste does not use that structure,

does she?

A. No, Miss Oeste doesn't use the Thompson

patent.

Q. Now, the next patent that you referred to in

Plaintiffs' Exhibit 4 is the Hoffeld patent 2,115,107,

and I believe as to that patent you testified that

that form of netting would probably work better

than fishnet in a separator. Do you recall that?

A. Yes, in certain respects.

Q. Have you seen that work up there ?

A. If I remember correctly, this patent belongs

to the Food Machinery Company, and when I was

in one of their canneries in Hoopeston, Illinois, and

another one in Michigan, they had just started using
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this particular corn kernel separator and that was

operating in the manner shown in this patent.

Q. And have you seen it operate for separating

hops 'F A. No, sir, I have not.

Q. Upon what do you base your opinion that it

would work better in separating hops than the fish-

net?

A. I didn't say that, Mr. Hoppe. What I said

was this: that due to the longer slot there would be

a greater tendency for the small twigs to go down

through the pervious belt than in the fishnet, which

has a relatively short slot.

Q. And have you ever had any experience with

metal belts in [244] the hop separating industry?

A. No actual experience. That is, I haven't made

or used them myself.

Q. Do you know of any problem which might

arise in using a metal belt?

A. No, I don't believe there are any serious prob-

lems. They have used metal belts in hop separation.

I have seen them, and the patent in suit refers to

the use of a metal belt, the Thys patent, which be-

longs to the plaintiff

Q. I don't think you got my question.

Would you read my question to the witness, Mr.

Reporter.

(Question read.)

A. No, sir, I do not. They are used in the field,

extensively used in the field for separating hops, so

I see no problem, I see no problem which would be
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insurmountable in regard to using the Hoffeld pat-

ent in the separation of hops.

Q. And if the thing, as you said, would work

better than the fabric belt, one would naturally be-

lieve that the art would use it, would you not ?

A. I didn't say that, Mr. Hoppe. What I said

was this: that due to the longer slots in the per-

forated separator belt of the Hoffeld patent it

would have a greater tendency to permit the twigs

and stems to fall through than the relatively shorter

diamond shaped opening in the fishnet or in the

metal.

Q. Have you any opinion as to how it would per-

form in the [245] overall operation? Would it work

as well or better than or not as well as a fishnet?

A. That depends upon many things. You can ex-

plain that in this way: It depends upon the inclina-

tion—it depends upon how the hops are fed, it

depends upon the spacing, it depends upon the speed

of operation, it depends upon the blast of air, how
much you blast, how you blast them. So I am afraid

your question is just a little too broad to answer

yes or no, which I would like to do.

Q. Well, one more question on this patent: Does

Miss Oeste use the belt illustrated in the Hoffeld

patent ?

A. She uses a metallic belt on her finishing sep-

arators, but uses a fishnet belt on her primary

separator.

Q. Does she use a belt structure of this type with
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separator pins going through as illustrated in Fig. 3

and Fig. 4"?

A. She uses a belt which has rods going through,

spreader members that I think you are referring to,

are you not?—members 24. In the metal separator

belt used by Miss Oeste there are metal spacing rods

that go through the metal mesh of the separator belt.

Q. And I take it she uses the members 23 which

extend longitudinally in Fig. 3?

A. She does use them, but not exactly in that

shape. In other words, the strands of wire are

formed into a mesh and in that way you obtain the

separating surface which the rods 23 provide. [246]

Q. And that separating member does not look

like Figs. 3 and 4 ? A. Yes, it does.

Q. Just exactly like Figs. 3 and 4?

A. Oh, no, not exactly.

Q. I am talking about in the identity we have

in the patent.

A. I am sorry, Mr. Hoppe. Its shape is a little

bit different. It is a metal screen, where this screen

is made up of bars.

Q. Now, what is the closest patent, in your

opinion, of all of this art to the disclosure of the

Miller patent?

A. I had picked out the Thys patent and the

Hoft'eld patent as the two closest representations.
*****

Q. And where would the Scott patent fit in your

order? Would that be high uxo or down below?
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A. No, that is just one of the prior art patents

which shows certain features.

Q. Now, the Thys and the Hoffeld patents were

both cited by the Examiner in the prosecution of

this case, is that correct? A. That is correct.

Q. And so was the Scott patent?

A. Yes, sir.

Q. And so was the Thompson patent? [247]

A. Yes, sir.

Q. I am going to ask you a hypothetical ques-

tion: Assume that the words "coarse fabric" in the

Thys patent, with that assumption, assuming that

that means burlap, then which would be the closest

prior art patent to the Miller patent?

A. I don't believe I can agree to that hypothesis.

Q. I am asking you to assume that as a hypo-

thetical question.

A. I think it is too indefinite, Mr. Hoppe. There

are all kinds of burlap. There is the burlap with

very wide spacing and there is the burlap of less

wide spacing. You would have to have the burlap

here so I could look at it.

Q. Well, let's take a burlap like the ordinary

burlap. Ordinary burlap is meshed, is it not, like

window screening, is it not?

A. It is interwoven like the mesh shown in Fig. 2

of the Thys patent.

Q. Now assuming—assuming that that means

burlap and it does not mean fishnet—just make that

assumption
* * * *
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Mr. Hoppe: Q. I say, assuming that the words

"coarse fabric" do not mean fishnet, and assume

that they mean ordinary, everyday, common garden

variety of burlap such as that used in a burlap

bag, assume that; then which is the closest [248]

patent to the Miller disclosure?

Mr. White: If the Court please, I object to the

question as outside the evidence. In order to ask a

hypothetical question of this character it must be

based upon evidence. There is nothing in the Thys

patent which says that the coarse fabric is common,

ordinary, garden variety of burlap or anything of

that nature. A hypothetical question must be based

upon the evidence. He is referring to the Thys pat-

ent, and there is nothing in the Thys patent about

burlap.

The Court : Overruled. You may answer.

A. I will answer your question in this w^ay: I

don't know just what the common variety of bur-

lap is.

The Court: Take a barley sack.

The Witness: A barley sack?

The Court: Yes, a barley sack.

The Witness: Well, taking a barley sack as the

degree of measurement—but I don't want to be

limited that that is the only size of burlap. Meshes

are larger—some of the potato sacks have very

large meshes, and I believe that is burlap. But just

taking a barley sack, for example, I believe the same

two patents would still be the closest representation

to the joatent in suit.
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Mr. Hoppe: Q. Now I want to direct your

attention to the Thys patent No. 2,138,529, and you

said that in that patent you found cross-rods and

cross-slats which secured the netting to [249] the

chains. Would you please point out what figure you

see those in and what the numbers are.

A. They are not shown specifically

Q. Would you please circle them with a pencil

in the drawings.

A. I can't do that, because the separating belt F
is not shown in detail ; it is merely shown indicative

of a belt.

Q. And where do you see the indication of the

cross-slat ?

A. There is no indication of the cross-slat. As I

say, the separator belt is merely shown diagram-

matically in Fig. 1 of the patent.

Q. Now, you testified, as I understand it, in

speaking of the Scott patent that he could either

knot or staple his cross-strands together?

A. That is correct.

Q. What is a knot and what is a staple?

A. A knot is a piece of string or a piece of any

relatively flexible material which is wound around

and twisted in such fashion that it will stay in a

fixed position. A staple is usually a metal member
which is bent into a particular form, usually a

U-shape, and then it is clinched to hold one or more

parts together.

Q. Now, you stated in the Thys patent you found

knots. A. The Thys patent, yes.
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Q. The Thys patent 2,138,529. By the word

''knot" did you mean those staples that appear in

Fig. 2? [250]

A. I am not certain whether they are staples

or knots. They are not very clearly shown. They

look like loops and they could be knots or they could

be staples.

Q. Aren't they definitely illustrated as being

knots ?

A. I couldn't say whether they are or not. The

drawings are very sketchy. They are not as com-

plete and not as full detail as some patent drawings

are made.

Q. Now, you went over these various elements

element by element with Mr. White and you found

some or more of them in some or more of the i)rior

art patents. Now, it is a fact, is it not, that sprocket

chains are infinitely old? A. Yes, sir.

Q. And that sprocket gears are infinitely old?

A. Yes, sir.

Q. And cross-bars of various kinds are infinitely

old? A. Yes, sir.

Q. And fishnet is infinitely old, is it not?

A. Yes, sir.

Q. With knots on it? A. Yes, sir.

Q. It was used in Biblical times, wasn't it?

A. I don't know. I wasn't here.

Q. We read of the fishnet in the Bible, do we

not?

A. But I don't know how that fishnet was made.

Q. But you do know that it is old? [251]
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A. Oh, very old.

Q. You do know that various means for deposit-

ing materials on belts are infinitely old, are they not %

A. Certainly.

Q. And blowers are infinitely old?

A. Yes, sir.

Q. And means for maintaining flows of air by

means of blowers are infinitely old, are they nof?

A. Yes, sir.

Q. And I believe that you testified that in this

particular patent these various items perform no

function that they had not performed before ?

A. What do you mean by ''this patent?"

Q. In the Miller patent.

A. Oh, in the Miller patent? That is correct.

Q. And, as I understand your testimony, you say

that there is no new function?

A. There is no new or startling function. It is

merely the added function of each of the elements.

There is nothing, you might say, spontaneous or

creating something new. It is merely the addition

of two and two equal four. Each of the elements

contributes only just what it had done in the prior

art, and the total result is a summation of each one

of those individual elements and not something be-

yond that.

Q. Now, in making that answer that you just

made, did you take [252] into consideration Mr.

Wissemann's testimony in which he testified that

by making only one change in his machine, which

was taking out the slat type separator and putting
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in the fishnet type separator, that he reduced his

content of waste—the foreign material—from about

6 per cent down to about 1 or 2 per cenf? Did you

take that testimony into consideration in making

your answer?
*****
The Court: Overruled.

A. I certainly took that into consideration. There

are so many factors that I don't think that Mr.

Wissemann's testimony has material value. The

amount of air that he was putting through his new

machine was not defined as the same as he used in

the other machine, or if he used any separating air

at all in the previous machine. There were so many
variables that I don't think his testimony really

amounted to very much. And he added more sep-

arators. He didn't rely on just the one. He had five

stages instead of three. So I couldn't see very much

value to his testimony, between you and me.

Mr. Hoppe: Q. And if his testimony had value

and if his testimony were believed, would your an-

swer still be the same?

A. I don't see how I can answer that. That is

too problematical. There are so many things that

are away out of control there. [253] You haven't

brought it down to a basis that I can talk about.

Q. Then your answer is you don't know?
A. I wouldn't know. I am sorry. I would like to

answer that. As I understand it, the separation of

the hops depends upon the quantity you are run-

ning through. Maybe one year you have more and
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you crowd the machine and you don't get as good

a separation.

Q. Then you don't know, is that it?

A. The plain truth is I don't know. It is too

indefinite.

Q. Now, assuming for the moment that the Thys

patent does not disclose fishnet, with that assump-

tion, what is the first fishnet hop separator shown

in this art that you have testified about?

A. Fishnet—you mean by that of a fabric ma-

terial ?

Q. With knots in it of the kind that Miss Oeste

uses.

A. Well, I don't find any, but I want to qualify

that answer. I can't agree with your assmnption.

My reading and understanding of this patent is that

it does disclose a fishnet, that it does disclose either

knots or staples w^hich provide the same little inter-

ference that the knots provide, and that it does per-

form in the same way, produces the same result as

the Miller patent here in suit.

Q. But your answer is that if you could accept

the assiunption, there is no other prior art that dis-

closes that arrangement?

A. I cannot accept that assumption because it is

contrary to [254] fact.

Q. Well, then, may I ask you if you ignore the

Thys patent from your consideration, just ignore it,

is there any other patent other than the Thys patent

which discloses the type of separator which Miss

Oeste uses?
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A. I will answer that no, but I will say this: I

that there is other art that discloses the machine as

disclosed in the Miller patent.

Mr. Hoppe: No further examination.

Redirect Examination

Mr. White: Q. On that last point, Mr. Doble,

to refresh your recollection, you read the file wrap-

per of the Miller patent in suit, did you not?

A. Yes, sir.

Q, And the Patent Office invited the attention

of the patentee Miller to the Scott and Thompson

patents, did it not? A. Yes, sir.

Q. In fact, rejected the claims to the fishnet on

the Scott and Thompson patents, did it not?

A. Yes, sir.

The Court : You have gone into that before.

Mr. White: Q. So there was in the prior art,

even ignoring Thys, the type of separator belt which

was used by the defendant, isn't that correct?

A. That is correct. [255]

Q. And that is shown in the Scott patent?

A. Yes, sir, one example in the Scott patent.

Q. Now, with reference to the Hoffeld patent, ,

which Mr. Hoppe questioned you about, particu-

larly Fig. 3, that is, patent No. 2,115,107, and the

cross-bars 23, 25 and 24, and your answer, as I recall,

was that the recleaner machine used at the Oeste

ranch, which is the closely woven wire mesh, was
not—that the Hoffeld patent was not like that, be-
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cause the Hoffeld patent didn't have the mesh; is

that your testimony?

A. No—well, it is a different construction of

mesh. Let me put it this way: One mesh is made

up of bars and slats and the other is made up of

bars and wire woven to make a flexible belt.

Q. And is it your testimony, then, that the dis-

closure of the Hoffeld patent is the mechanical

equivalent of the showing of the Oeste machine in

so far as separation is concerned?

A. It certainly is.

Q. As to all the elements * * * of the prior art

patents and w^hich you find in the Miller patent and

which you find in the accused machine, would you

say that the elements of the accused machine are the

mechanical equivalents of those comparable ele-

ments shown in the prior art? [256]

A. Yes, sir, they certainly are.

Q. All mechanical equivalents or the same

thing?

A. Or the same thing, that is correct, without

any new or unexpected result or mode of operation.

Q. That is, the joint actions of the assemblies

of the claims 1, 2 and 3 do not perform any new

function other than the sum of the individual ele-

ments of those claims, is that correct?

A. That is correct.

Mr. White: That is all.

Mr. Hoppe: No further examination.

(Recess.)



248 Thys Company, et al., vs.

Mr. White: The defendant rests, if your Honor

please.

The Court: Any rebuttal?

Mr. Hoppe : No rebuttal, your Honor. [257]
*****

[Endorsed] : Filed August 28, 1952.

[Endorsed] : No. 13,885. United States Court of

Appeals for the Ninth Circuit. Thys Company, and

E. Clemens Horst Company, Appellants, vs. Sophie

Oeste, an individual. Appellee. Transcript of Rec-

ord. Appeal from the United States District Court

for the Northern District of California, Northern

Division.

Filed: June 23, 1953.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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111 the United States Court of Appeals

for the Ninth Circuit

No. 13885

THYS COMPANY, a corporation, and E.

CLEMENS HORST COMPANY, a corpora-

tion, Plaintiffs-Appellants,

vs.

SOPHIE OESTE, an individual,

Defendant-Appellee.

APPELLANTS' STATEMENT OF POINTS
ON APPEAL

Plaintiffs-appellants file this statement of the

points on which they intend to rely in accordance

with Rule 19(6) of the Rules of this Court:

1. The Trial Court erred in making its Findings

of Fact 5, 6, (excepting 6c), 8, 9 and 10, and in con-

cluding Conclusions of Law 2, 3, 4 and 5.

2. The Trial Court, in its judgment entered

March 18, 1953, erred in concluding that the de-

fendant is entitled to judgment, and in ordering, ad-

judging and decreeing that United States Letters

Patent No. 2,226,009, issued to E. Clemens Horst

Company, a corporation, as assignee, is invalid; in

dismissing the complaint herein with prejudice ; and

in awarding costs to defendant.

3. The Trial Court erred in failing to grant a

final injunction against further infringement by
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defendant and those controlled by defendant; in

failing to order an accounting for damages ; in fail-

ing to enter judgment for a sum equal to three times

the amount of actual damages sustained by plain-

tiffs; in failing to assess costs against defendant;

and in failing to award reasonable attorney's fees

to plaintiffs as prayed in the complaint on file

herein.

4. In testing for the validity of the claims of the

patent in suit, the Trial Court erred in failing to

apply the principles appearing in Public Law 593,

82nd Congress, Chapter 950, 2nd Session, H. R.

7794, 66 Stats. 792, which revises, codifies and en-

acts into law Ttitle 35 of the United States Code, en-

titled ''Patents".

/s/ STEPHEN S. TOWNSEND,
/s/ CHARLES E. TOWNSEND, JR.,

/s/ CARL HOPPE,
Attorneys for Plaintiffs-Appellants

Acknowledgment of Service attached.

[Endorsed] : Filed July 3, 1953. Paul P. O'Brien,

Clerk.
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[Title of U. S. Court of Appeals and Cause.]

STIPULATION

The parties, by their attorneys, stipulate as fol-

lows:

1. The appellant need print only 11 books of

exhibits incorporating plaintiffs' exhibits 1 to 18,

both inclusive, and defendant's exhibits A to H,

both inclusive, except as otherwise noted herein.

2. Letters Patent No. 2,226,009 may be omitted

in reproducing plaintiffs' exhibit 2 since such Let-

ters Patent will be a part of the exhibit book as

plaintiffs' exhibit 1,

3. The Clerk is authorized to retain seven copies

of the book of exhibits, to send two copies to ap-

pellants' counsel, and to send two copies to ap-

pellee's counsel.

/s/ MARGARET E. WHITE,
for White & White, one of the attor-

neys for Appellants

/s/ CARL HOPPE,
One of the attorneys for Appellant

[Endorsed] : Filed July 3, 1953. Paul P. O'Brien,

Clerk.





[o. 13889.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

^P GAN Surety Company, a Corporation; Mid-States

m Insurance Company, a Corporation; and The Mer-
cantile Insurance Company of America, a Cor-

poration,

Appellants,

vs.

United States of America,

Appellee.

Appeal From the United States District Court for the

Northern District of California, Southern Division.

BRIEF OF APPELLANTS.

William H. Levit,

Long & Levit,

210 West Seventh Street,

Los Angeles 14, California,

Attorneys fm Appella^. •
"A

Parker & Company, Law Printers, Los Angelej? '^^|e IjiA. jS^Ul^.p.





TOPICAL INDEX

PAGE

Jurisdiction 1

(a) Of the District Court 1

(b) Of the Court of Appeals 1

Statement of the case 2

(a) The complaint 2

(b) The motion to dismiss 3

(c) The stipulation of facts 3

(d) The opinion of the District Judge 5

Specification of errors and questions involved 10

Argument 11

I.

The legislative and administrative history of the Military Per-

sonnel Claims Act and the Tort Claims Act compels the

conclusion that negligently caused service connected prop-

erty damage claims are cognizable under the Tort Claims

Act 11

(a) The District Judge's analysis of the Military Person-

nel Claims Act was erroneous 11

(b) The various claims statutes; their scope and construc-

tion 13

(1) The Military Personnel Claims Act of March 3,

1885 13

(2) The "Gunfire Act" of August 24, 1912 13

(3) The Military Personnel Claims Act of July 9,

1918 15

(4) The Military Personnel Claims Act of March 4,

1921 15

(5) The Small Tort Claims Act of December 28, 1922 15

(6) The Military Claims Act of July 3, 1943 17



u.

PAGE

(7) The Military Personnel Claims Act of May 29,

1945 20

(8) The Federal Tort Claims Act of 1946 26

(c) The authorities support the foregoing construction of

the Tort Claims Act 37

(d) The construction urged by appellants is consistent

with the Feres case 41

11.

It is contrary to the intent of Congress and the rule of the

Feres case to hold that claimants whose claims are excluded

from the Military Personnel Claims Act are without a

remedy 43

(a) The claims here sued upon were excluded from the

coverage of the Military Personnel Claims Act because

of the insurance exclusion and the "quarters" exclusion 43

(b) The reason for the rule of the Feres case is inappli-

cable to service connected property damage claims 48

(c) The Federal Tort Claims Act is generally given a broad

and liberal construction and to do so here will arrive

at a proper result 51

III.

The damage to the trailers was not service connected within

the rule of the Feres case 53

(a) The facts 53

(b) The District Judge's ruling 53

(c) The rule of the Feres case 54

(d) The damage to these trailers did not "arise out of or in

the course of activity incident to the service" of the

personnel concerned 57

(e) The Military Personnel Claims Act is not the test of

whether the losses were service connected 63

(f) There is no issue of estoppel available to the Gov-

ernment 65



111.

TABLE OF AUTHORITIES CITED

Cases page

Brooks V. United States, ZZ7 U. S. 49, 69 S. Ct. 918, 93 L.

Ed. 1200 6, 37, 50, 54, 55, 63

Brown v. United States, 99 Fed. Supp. 685 56, 57

Employers' Fire Ins. Co. v. United States, 167 F. 2d 655

39, 44, 52

Feres v. United States, 340 U. S. 135, 71 S. Ct. 153, 95 L. Ed.

152 ..5, 6, 7, 10, 2,7, 41, 42, 48, 50

Herring v. United States, 98 Fed. Supp. 69 55

Lund V. United States, 104 Fed. Supp. 756 57, 58, 59

Mitchell V. Holmes, 9 Cal. App. 2d 461, 50 P. 2d 473 65

Samson v. United States, 79 Fed. Supp. 406 29, Z7, 56

State V. French, 99 P. 2d 715 46

United States v. Aetna Cas. & Surety Co., 338 U. S. 366, 70

S. Ct. 207, 94 L. Ed. 171 40, 44

United States v. Yellow Cab Co., 340 U. S. 543, 71 S. Ct. 399,

95 L. Ed. 523 52

Miscellaneous

29 American Jurisprudence, Sec. 1344, pp. 1005-1006 65

54 American Law Reports, p. 1455 66

105 American Law Reports, p. 1433 66

2 Bull. JAG 274-275 60

3 Bull. JAG 426 60

3 Bull. JAG 521 61

4 Bull. JAG 62 60

4 Bull. JAG 185 60

32 Code of Federal Register, Army Regulations, Part 536; Air

Force Regulations, Part 836; Navy Regulations, Parts 750,

751 : 35

Z2 Code of Federal Register, Sec. 536.1-29 35

32 Code of Federal Register, Sec. 536.22 44



IV.

PAGE

32 Code of Federal Register, Sec. 751.18 36

32 Code of Federal Register, Sec. 836.25 36

32 Code of Federal Register, Sec. 836.30 36

32 Code of Federal Register, Sec. 836.33 36

32 Code of Federal Register, Sec. 836.41 44

32 Code of Federal Register, Sec. 836.44 36

32 Code of Federal Register, Sees. 836.92-836.95 21, 46

32 Code of Federal Register, Sec. 836.93(g) 9

32 Code of Federal Register, Sec. 836.93(j) 8, 43

32 Code of Federal Register, Sec. 836.94 9

32 Code of Federal Register, Sec. 836.103 36, 66

Digest of Opinions, JAG Army, 1912-1940, Sec. 709, p. 449

(Op. No. 18-463, 8/31/14) 14

Digest of Opinions, JAG Army, 1912-1940, 332.32, May 21,

1926, Sec. 713, p. 456 16

1 Digest of Opinions, Claims, Sec. 93.1, p. 63 60

1 Digest of Opinions, Claims, Sec. 94.3, p. 65 61

1 Digest of Opinions, Claims, Sec. 94.3, pp. 68-69 61

2 Digest of Opinions, No. 3, Claims, Sec. 94.1, p. 15 61

2 Digest, JAGAF 3 42

3 Digest, JAGAF, Claims, Sec. 21, p. 6 61

Executive Order 9206, 7 Fed. Reg. 5851 45

House Report No. 237, 1945 Congressional Code Service 715.... 22

Opinions JAGAF 1950/69, 1 June 1950, 2 Dig. JAGAF 6 32

Opinions of JAGAF 1950/91, 9/18/50, 2 Dig. JAGAF 8, Sec.

384 44

Opinions JAGAF 1951/100, 26 July 1951, 1 Dig. Ops., Sec.

95.5, p. 70 33

Opinions JAGAF 1952/18, 11/19/51, 1 Dig. Ops., Sec. 95.7

(Claims), p. 71 , , , 31



V.

PAGE

Opinions JAGAF 1952/83, 12 September 1949, 2 Dig. Ops.

No. 1, Sec. 93.9, p. 26 (Claims) 34

SPJGD, 1942/5773, Nov. 25, 1942, 1 Bull. JAG Army 331 17

SPJGD 1943/D-1932, 19 Feb., 1944, 3 Bull. JAG 67 19

SPJGD/D-186805, 2 Feb., 1946 26

SPJGD/D-36478, 31 July, 1945, 4 Bull. JAG 287 25, 61

SPJGD/D-202385, 4 April, 1946, 5 Bull. JAG 68 26

Webster's New International Dictionary (2d Ed.), Unabridged- 45

Statutes

Federal Tort Claims Act (Air Force Reg. 112-4) 30

Federal Tort Claims Act of 1946, Sec. 131 (Public Law 601).... 28

Federal Tort Claims Act of 1946, Sec. 424 28

Federal Tort Claims Act of 1946, Sec. 921 26, 27

Federal Tort Claims Act of 1946, Sec. 931 27

Federal Tort Claims Act of 1946, Sec. 943 29

Federal Tort Claims Act of 1946 (60 Stat. 842) 26

Federal Tort Claims Act of 1948 (62 Stat. 982) 26

Federal Tort Claims Act of 1949 (63 Stat. 106) 26

Foreign Claims Act of 1943 (57 Stat. 66) 11, 20

Gunfire Act of August 24, 1912 {Z7 Stat. 586) 13, 14

Legislative Reorganization Act of 1946, Title IV (60 Stat. 842,

Chap. 753, Tit. IV, Public Law 601) 26

Military Claims Act of 1943 (Air Force Reg. 112-3) 30

Military Claims Act of 1943, Sec. 1 18

Military Claims Act of 1943, Sec. 4 18

Military Claims Act of 1943, Sec. 6 19

Military Claims Act of July 3, 1943 (57 Stat. 372)

11, 17, 20, 21, 22

Military Claims Act of 1943, 1945 amendment (59 Stat. 662).... 19

Military Claims A<;t of 1943, 1946 amendment (60 Stat. 332).... 19



PAGE

Military Personnel Claims Act (Air Force Reg. 112-7) 30

Military Personnel Claims Act of March 3, 1885 (23 Stat. 350) 13

Military Personnel Claims Act of July 9, 1918 (40 Stat. 880)....

15, 19

Military Personnel Claims Act of March 4, 1921 (41 Stat.

1436) 15

Military Personnel Claims Act of 1945, Sec. 4 21, 23

Military Personnel Claims Act of 1945 (59 Stat. 225) 5

Military Personnel Claims Act of May 29, 1945 (59 Stat. 225).. 20

Pay Readjustment Act of 1942, Sec. 10 (56 Stat. 359) 45

Small Tort Claims Act of December 28, 1922 (42 Stat. 1066)....

15, 18, 22

United States Code Annotated, Title 28, Sec. 921 26

United States Code Annotated, Title 28, Sec. 1291 2

53, 54, 55, 57, 59, 61, 62, 63

United States Cade Annotated, Title 28, Sec. 1346 1, 26

United States Code Annotated, Title 28, Sees. 2671-2680 26

United States Code Annotated, Title 31, Sec. 222(c) 5, 8

United States Code Annotated, Title 31, Sec. 224(d) 11

United States Code Annotated, Title 38, Sec. 471 49

United States Code Annotated, Title 38, Sec. 701 64



No. 13889.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Preferred Insurance Company, a Corporation; Michi-
gan Surety Company, a Corporation; Mid-States

Insurance Company, a Corporation; and The Mer-
cantile Insurance Company of America, a Cor-

poration,

Appellants,

vs.

United States of America,

Appellee.

BRIEF OF APPELLANTS.

Jurisdiction.

(a) Of the District Court. This action was filed in

the District Court by appellants against appellee, United

States of America, under the Federal Tort Claims Act.

Under section 1346 of the Act (Title 28, U. S. C. A.),

exclusive jurisdiction of such actions is vested in the Dis-

trict Courts.

The District Court entered a final judgment dismissing

the action [Tr. 38] on the ground that the claims sued

upon were not cognizable under the Act [Tr. 22-37].

(b) Of the Court of Appeals. Appellants have taken

this appeal from the said judgment of dismissal. Juris-
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diction of the appeal is vested in this Court pursuant to

Title 28, U. S. C. A., Section 1291.

The Government heretofore moved to dismiss the in-

stant appeal on the ground that it was not taken from a

final judgment, and on August 31, 1953, this Court en-

tered its order denying said motion to dismiss.

Statement of the Case.

(a) The Complaint [Tr. 3-9].

The essential allegations of the complaint are as fol-

lows: On August 5, 1950, some 17 house trailers be-

longing to 17 different individuals were located at Fair-

field-Suisun Air Force Base (pars. V, XP) ; on August

5, 1950, employees of defendant United States acting in

the course and scope of their said employment so negli-

gently maintained and operated a certain B-29 aircraft

belonging to defendant that it crashed in the vicinity of

said house trailers and the plane and its contents there-

upon exploded; as a proximate result thereof, said trail-

ers were damaged (pars. IV, VI, VII); plaintiffs were

insurance companies and insured said trailers against

explosion damage (pars. VIII, XI); plaintiffs paid to

the respective owners of said trailers, the full amount

of loss thereto, the total loss payments being in the sum

of $49,661.00 (pars. IX, XI); by virtue of said pay-

ments, plaintiffs became subrogated to the rights of their

respective insureds against defendant for recovery of

said damage (par. X).

^The paragraph number (XI) is inadvertently omitted from the

Transcript of Record. Paragraph XI will be found at page 7

of the Transcript.
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(b) The Motion to Dismiss [Tr. 10-11].

Defendant moved to dismiss the complaint on the

ground that there was no jurisdiction of the subject mat-

ter because the trailers belonged to Air Force personnel

on active duty, and claims for their negligent destruction

were not cognizable under the Tort Claims Act.

(c) The Stipulation of Facts [Tr. 13-17].

For the purpose of the motion, plaintiffs and defendant

entered into a stipulation of facts,^ of which the follow-

ing are the material portions:

(1) The owners of the trailers were enlisted men and

officers of the United States Air Force assigned to Fair-

field-Suisun Air Force Base, and they lived in the trail-

ers with their families [Tr. 15-16].

(2) Each of the trailers was the private property^ of

the soldier concerned, and the Government had no inter-

est therein [Tr. 16].

(3) The personnel were entirely free to live off the

Base [Tr. 15].

(4) There were not sufficient public quarters on the

Base to house the personnel assigned to the Base, and

the surrounding area was a critical housing area [Tr. 15].

(5) For the convenience and accommodation of the

personnel and their families, the Government established

a Trailer Park on the Base [Tr. 13-16].

^The same stipulation was also signed by counsel for the plain-
tiffs in seven other cases which cases were also decided by the
same opinion of the District Judge as decided the instant case.
We are advised that the plaintiffs in those cases have also appealed
to this Court from the ruling of the District Judge.

^All of the personnel were married and the trailers were actually
the community property of the soldier and his wife [Tr. 16].



(6) The use and occupation of the Trailer Park was

not required in the operation of the Base [Tr. 16].

(7) No one was required to use the Trailer Park, and

personnel who desired to do so made voluntary applica-

tion at their sole discretion for permission to park their

trailers therein [Tr. 16].

(8) The personnel who used the park were required

to pay rental to the Government for the space assigned

and also to pay for the utilities furnished [Tr. 14-16].

(9) Personnel occupying the park were entitled to and

drew the regular quarters allowance allowed to personnel

not furnished government quarters and who lived off

the Base [Tr. 15].

(10) Personnel occupying the park were free to leave

the Base on the same basis as all other personnel [Tr. 14].

(11) The house trailers involved in the suit were

located in the Trailer Park at the time of the plane crash

[Tr. 13].

(12) The plane that crashed had taken off from the

Base a short time before it crashed [Tr. 17].

(13) The owners of the trailers had no duties what-

soever with respect to the maintenance, servicing, loading,

operation, dispatch or control of said plane [Tr. 16].

(14) At the time of the crash, the owners of the trail-

ers were off duty in neighboring communities [Tr. 16].^

*The stipulation states that the personnel were on and off duty on
and off the Base, some of them even being located overseas.

Since the District Court disposed of the case on a motion to dis-

miss on a basis of lack of jurisdiction, appellants believe they are

entitled to take the statement of facts in the light most favorable

to them, where different fact situations are provided for in the

stipulation, as here.
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(15) The trailers were fully insured, and the insureds

had no uninsured losses with respect thereto [Tr. 7] ;

however, the insureds and their families sustained other

uninsured personal property losses as a result of the

crash; as to these latter articles, they submitted claims

to the Government under the Military Personnel Claims

Act of 1945,' which were paid in part' [Tr. 15, 18-20].

(16) The claim forms filed by the soldiers with the

Government set forth that the house trailers were fully

insured (by a named insurer), and that the insurer had

paid the full loss thereon to the soldier; and no claim

was made therefor by the soldier and nothing paid with

respect thereto by the Government [Tr. 15-18].

(d) The Opinion of the District Judge [Tr. 22-37].

The District Judge concluded that the claims for loss

to these trailers were not cognizable under the Tort

Claims Act for the following reasons:

(1) In Feres v. United States, 340 U. S. 135, 71 S.

Ct. 153, 95 L. Ed. 152, the Supreme Court held that

''suits by servicemen for (personal) injuries which

'arise out of or are in the course of activity incident

^59 Stat. 225, 31 U. S. C. A. 222(c).

^As will be noted in more detail hereinafter, said Act "author-

izes" (but does not require) the Secretary of Defense to pay
military and civilian personnel of the Defense Department for

such personal property losses incident to their service as he "may
by regulation prescribe," where the property is "determined to

be reasonable, useful, necessary or proper under the attendant cir-

cumstances." The Act and the Regulations adopted pursuant thereto

contain numerous exclusions and restrictions with respect to the

type and amount of loss for which the Government will pay, even
though the loss is "incident to service." This no doubt explains

why the sample claim in the record [Tr. 18-20] was only allowed
for 50% of the uninsured claim, and the insured portion entirely

disallowed.



to service' are not maintainable under the Federal

Tort Claims Act"' [Tr. 23].

(2) The rule of the Feres case as to service connected

personal injury claims "should apply to suits by service-

men for property losses"® [Tr. 24].

^In Brooks v. United States, 337 U. S. 49, 69 S. Ct. 918, 93
L. Ed. 1200, where a soldier, while on furlough, was injured by
a negligently driven Army truck, the Supreme Court upheld his

right to sue the Government for damages under the Tort Claims
Act. This decision was approved in the Feres case on the ground
that the injury to Brooks "did not arise out of or in the course of

military duty" and because "Brooks' relationship while on leave

was not analogous to that of a soldier injured while performing
duties under orders."

^In making this statement, the District Judge noted [Tr. 24]
that "all the parties agree, and so does the court," that the personal

injury rule of the Feres case should apply to service connected

property losses. Appellants do not agree, in fact emphatically

disagree for reasons which will be hereinafter pointed out in detail,

that the rule of the Feres case is applicable to service connected

property losses. It will be shown that for the past 40 years, both

Congress and the Executive Department have provided and recog-

nized that service connected property losses of military personnel

were cognizable and payable under all claims statutes, including the

Tort Claims Act, the same as property losses of civilians, and were
not restricted to the Military Personnel Claims Act of 1945 and
its predecessors.

In Memo of points and authorities in the District Court (p.

3), appellants at one point conceded (for the purpose of argu-

ment only), that the rule of the Feres case might be applied to

service connected property losses, and then argued that these losses

were not service connected ; but on pages 8 and 9 of this same
Memo, appellants argued that the fact that the Military Personnel
Claims Act may have also covered these claims, "does not pre-

clude coverage of the same claim by the Tort Claims Act" and
that the Military Personnel Claims Act "cannot operate to bar the

claims here in suit."

The District Judge reached his decision in this case as a result

of his own reasoning and research, and not because of reliance

upon any statement in appellants' Memo. There was no stipula-

tion in the District Court with respect to the matter in question.

The Government moved to dismiss the complaint because of an
alleged lack of jurisdiction. The District Judge decided the ques-

tion purely as a question of law. If the decision was incorrect as

to this issue, appellants are entitled to urge such error on this

appeal.
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(3) The Military Personnel Claims Act of 1945 was

intended as and is the sole and exclusive remedy of ser-

vice personnel for property damage losses incident to

their service. Said the District Judge:

"The Military Personnel Claims Act of 1945 (cit.)

was passed for the expressed purpose of providing a

^single' statute for the settlement of claims of mili-

tary personnel for the loss of their personal property

incurred while in the service." [Tr. 26.]

*Tt was manifestly the intent of the Congress that

the Military Personnel Claims Act should remain

as the single comprehensive remedy for property

losses of military personnel incident to their service.

"Since property losses of military personnel inci-

dent to their service are compensable exclusively

under the Military Personnel Claims Act * * *"^

[Tr. 29].

(4) The sole test in determining whether property

damage losses are service connected within the rule of

the Feres case and so excluded from coverage under the

Tort Claims Act is whether they are "incident to service"

under the Military Personnel Claims Act.

"Since property losses of military personnel inci-

dent to their service are compensable exclusively

Hn spite of the broad language of the District Judge that said

Act was the "single remedy" of service personnel for property dam-
age claims incident to service, and without noting any apparent
inconsistency therewith, the District Judge found it unnecessary
"to determine whether mihtary personnel may sue under the Tort
Claims Act for property losses (incident to their service), which,

by regulation, are not reimbursable under the Military Personnel
Claims Act" [Tr. 36], or "to determine whether suits may now be
brought under the Tort Claims Act upon claims exceeding the

$2500 maximum prescribed for compensable claims by the 1952
amendment" to said Act [Tr. 29].
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under the Military Personnel Claims Act, that Act

must be the guide in determining what losses are

'incident to service'" [Tr. 29].

(5) The term "incident to service" as used in the

Military Personnel Claims Act

"was not employed * * * j^ any restricted sense

to require that a compensable loss occur during the

performance of military duties or on a military

base. The term was used in a general sense merely

to indicate that the loss must bear some substantial

relation to the claimant's military service" [Tr. 34].

(6) The losses to the trailers were incident to the

service of the owners under the Military Personnel

Claims Act [Tr. 34].

(7) The losses were not within the exclusion in said

Act of losses occurring ''at quarters occupied by the claim-

ant * * * which are not assigned to him or other-

wise provided in kind by the Government" (31 U. S. C.

A., Sec. 222(c)) [Tr. 35-36], because the piece of

ground upon which the soldier parked his trailer and

for which he paid a rental, constituted ''assigned quar-

ters" and the occupancy by him of government "quar-

ters" [Tr. 35-36].

(8) These claims were not cognizable under the Mili-

tary Personnel Claims Act since the Regulations there-

under exclude claims which are "recoverable from an in-

surer" [Tr. 37] (and see 32 C F. R. 836.93(j)).



(9) Nor are these claims cognizable under the Tort

Claims Act, since if they had been uninsured, they would

have been compensable under the Military Personnel

Claims Act^*' [Tr. 36], which is the single, exclusive

remedy of personnel for property losses incident to ser-

vice [Tr. 26-29].

(10) This leaves appellants without any court or ad-

ministrative remedy.

*Tf plaintiffs feel themselves aggrieved, * * *

their recourse must be to the Congress. Suits

against the Government by insurers^^ to recover for

the service-connected property losses of military per-

sonnel, are not authorized * * *" [Tr. 37].

^•^Actually there is no way of telling if the losses to the trailers,

if uninsured, would have been recoverable under the Military Per-

sonnel Claims Act, and if so, to what extent; 32 C. F. R. 836.93(g)

excludes claims for damage to motor vehicles, except in the case

of public disasters (such as was the case here), in which event

the "claim may be recommended to the approving authority for

consideration." Bearing this in mind, and the further discretion

contained in 32 C. F. R. 836.94 as to the amount to be allowed

as to any claim, depending on "the circumstances," and the varia-

tion in value of these trailers from a low of $1,600 to a high of

$4,500, it is clear that no one can state what disposition would have

been made of these trailer claims, if they were uninsured.

^^While the District Judge attempted to restrict the scope of his

decision to the insurance exclusion contained in the Regulations,

he failed to point out why the decision is not equally applicable to

the many other claims excluded or restricted under the Regula-

tions. As heretofore noted (footnote 9, supra), the District Judge

found it "unnecessary" to determine this latter question. As will

be pointed out hereinafter, if the decision is correct, it will also

apply to all such excluded and restricted claims, and hence the

ruling is of importance not only to insurers but to the millions of

military and civilian personnel of the Defense Department.



—10—

Specification of Errors and Questions Involved.

The District Court erred in the following respects:

(1) In holding: that the Military Personnel Claims

Act is the sole remedy of military personnel for ser-

vice connected property damage losses; that the service

connected personal injury rule of the Feres case is ap-

plicable to service connected property damage losses; that

such property damage losses are not cognizable under

the Tort Claims Act.

(2) In holding: that property damage claims incident

to service that are excluded from coverage under the

Military Personnel Claims Act are nevertheless not cog-

nizable under the Tort Claims Act, thus leaving the

claimant without any remedy; that these claims were not

within the ''quarters" exclusion of the Military Per-

sonnel Claims Act.

(3) In holding that these losses were service con-

nected within the rule of the Feres case.
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ARGUMENT.

I.

The Legislative and Administrative History of the

Military Personnel Claims Act and the Tort

Claims Act Compels the Conclusion That Negli-

gently Caused Service Connected Property Dam-
age Claims Are Cognizable Under the Tort Claims

Act.

(a) The District Judge's Analysis of the Military Personnel

Claims Act Was Erroneous.

The District Judge noted that the Military Personnel

Claims Act of 1945 was one part of a tripartite con-

gressional plan to consolidate into three statutes, all

claims incident to activities of the War Department. The

first part was the Foreign Claims Act of 1943 (57 Stat.

66, 31 U. S. C. A., sec. 224(d)), which covered claims of

inhabitants of foreign countries damaged by activities

of the Army in such countries. The second was the

Military Claims Act of 1943 (57 Stat. 372), which (when

enacted) covered claims incident to noncombat activities

of the Army, but excluded persojial injury and property

damage claims of military personnel incident to service.

The third was the Military Personnel Claims Act of

1945 passed by the 79th Congress, and which covered

property damage claims of military personnel incident to

service. In 1946, this same Congress passed the Tort

Claims Act, which specifically repealed pro tanto so

much of the Mihtary Claims Act of 1943 (and various

other claim statutes) as covered negligence claims and

put all of such negligence claims under the Tort Claims
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Act. The District Judge concluded from this, and from

the mention of the 1943 MiHtary Claims Act and the

failure to mention the 1945 Military Personnel Claims

Act in the Tort Claims Act, that:

^Ht was manifestly the intent of the Congress that

the Military Personnel Claims Act should remain

as the single comprehensive remedy for property

losses of military personnel incident to their ser-

vice/' [Tr. 26-29].

It is respectfully submitted that in so analyzing these

statutes and in reaching the above conclusion, the

learned District Judge fell into an error that com-

pletely destroyed the premise upon which the above con-

clusion is based. When enacted in 1943, the Military

Claims Act did exclude personal injury and property

damage claims of military personnel incident to service.

But by section 4 (hereinafter referred to in detail) of

the Military Personnel Claims Act of 1945, the 79th

Congress specifically repealed so much of the Military

Claims Act of 1943 as excluded property damage claims of

military personnel as were incident to service, and there-

after such claims were included under the Military Claims

Act as well as under the Military Personnel Claims Act.

And when the Tort Claims Act was enacted by the same

79th Congress, and it transferred to the Tort Claims Act

all negligence claims then cognizable under the Military

Claims Act (and other claim statutes), it thereby in-

cluded therein negligently caused property damage claims

of military personnel incident to their service. That it

was the deliberate and carefully considered intention of

Congress and the Defense Department that property

damage claims of service personnel incident to their ser-

vice were to be cognizable under all applicable claims
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statutes including the Tort Claims Act, and were not

to be restricted to the Military Personnel Claims Act

appears beyond any question upon a consideration of the

legislative and administrative history and construction

of the various claims statutes, starting with the Mili-

tary Personnel Claims Act of 1885 up to and including

the Tort Claims Act of 1946. We set forth such a

history herewith.

(b) The Various Claim Statutes; Their Scope and Con-

struction.

(1) The Military Personnel Claims Act of March
3, 1885 (23 Stat. 350).

This was the first military personnel claims act and

was quite restricted in scope. It provided for the Treas-

ury Department to determine the value of private prop-

erty of military personnel 'lost or destroyed in the

military service" under certain restricted circumstances.

It further provided that liability under the Act

"shall be limited to such articles of personal property

as the Secretary of War, in his discretion shall de-

cide to be reasonable, useful, necessary, and proper

for such officer or soldier while in quarters, engaged

in the public service, in the line of duty."

(2) The "Gunfire Act" of August 24, 1912

(37 Stat. 586).

This was the first general claims act covering property

damage claims incident to noncombat activities of the

army. It provided as follows:

''Provided, that hereafter the Secretary of War
is authorized to consider, ascertain, adjust, and de-

termine the amounts due on all claims for damages
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to and loss of private property when the amount of

the claim does not exceed the sum of one thousand

dollars, occasioned by heavy gun fire and target

practice of troops, and for damages to * * *

private property, found to be due to maneuvers or

other military operations for which the Government

is responsible, and report the amounts so ascertained

and determined to be due the claimants to Congress

at each session thereof through the Treasury De-

partment for payment as legal claims out of ap-

propriations that may be made by Congress there-

for."

It will be noted that the Act covered ''all claims for

damages to and loss of private property," but did not

specifically mention property damage claims of military

personnel incident to service. In Digest of Opinions,

Judge Advocate General of the Army, 1912-1940, Sec.

709, page 449 (Opinion No. 18-463, 8/31/14), it ap-

peared that an army officer occupied government quar-

ters at West Point, and that heavy artillery practice

caused a china closet in his quarters to fall, thus break-

ing his china and glassware valued at $620. The loss

was held to be "in the service" under the 1885 Act, but

within one of the exclusions thereof, since the articles

were of an expensive nature. The Judge Advocate Gen-

eral ruled that the claim was, however, covered under

the Gunfire Act of 1912, supra:

''Held, That from the unusually expensive char-

acter of the articles destroyed, they could not be

considered such as the Secretary of War should

determine to be reasonable, useful, and necessary

for the officer in service while in quarters, within

the meaning of the act of March 3, 1885 (23 Stat.

350) but that the claim might be adjusted and re-
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ported to Congress for appropriation^^ under the

provisions of the act of August 24, 1912 {2)7 Stat.

586), as a loss of private property not exceeding

$1,000 in value occasioned by heavy gunfire and

target practice of troops, the act applying to losses

of private property of officers residing upon mili-

tary reservations as well as to losses of the property

of civilians."

(3) The Military Personnel Claims Act of July

9, 1918 (40 Stat. 880).

This Act amended and somewhat broadened the 1885

Act, but the specific amendments are not pertinent to the

issues here.

(4) The Military Personnel Claims Act of March
4, 1921 (41 Stat. 1436).

This Act further amended and broadened the 1885 and

1918 Acts. As did its predecessors, it contained many

exclusions and restrictions, and the allowance and

amount of allowance of any particular claim was within

the discretion of the Secretary of War.

(5) The Small Tort Claims Act of December 28,

1922 (42 Stat. 1066).

This was the first general negligence (tort) claims

act passed by Congress. It covered "any claim" for

negligent damage to ''privately owned property" up to

^^Since the opinion was written in 1914 and the Digest was not

published until 1940, it may be assumed that over the years Con-

gress appropriated the money for payment of this and similar

claims.
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$1000/^ Claims allowed by the department head were

certified to Congress for payment. Again, it made no

specific mention of claims of military personnel. The

pertinent portions of this Act were as follows:

"Sec. 2. That authority is hereby conferred

upon the head of each department * * * of

the United States to consider, ascertain, adjust, and

determine any claim * * * on account of dam-

ages to or loss of privately owned property where

the amount of the claim does not exceed $1,000,

caused by the negligence of any officer or employee

of the Government acting within the scope of his

employment. Such amount as may be found to be

due to any claimant shall be certified to Congress

as a legal claim for payment out of appropriations

that may be made by Congress therefor * * *."

The Judge Advocate General of the Army construed

this Act as including negligently caused property dam-

age losses of military personnel incident to their ser-

vice. And since Congress had to appropriate the funds

to pay claims under this Act, it is apparent that Con-

gress concurred in such construction. For example, see

the following Judge Advocate General's opinions:

"Property of Army personnel.—If the loss of

private property of an officer while in storage is

due to the negligence of any officer or enlisted man,

though not payable under the act of March 4, 1921

(41 Stat. 1436), under the Comptroller's rulings,

the amount may be certified to Congress under the

act of December 28, 1922 (42 Stat. 1066)." 332.32,

May 21, 1926, Dig. of Ops. JAG Army, 1912-40,

p. 456, Sec. 713.

^^Claims over $1,000 could only be allowed by obtaining passage
of a special bill by Congress.
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"Claim for loss of baggage. Claimant, an Army
officer, was ordered from a station in the continental

United States to one in the Canal Zone. After the

effective date of his orders and after his compli-

ance with them the baggage in question was pur-

chased by third parties as a wedding present for

claimant and shipped to him by Army transport.

It was lost in transit. Claim disallowed. Held:

Baggage purchased after the effective date of change

of station orders may not be included in the au-

thorized change of station allowance of baggage

and its loss in transit is not reimbursable under

the act of Mar. 4, 1921, as implemented by AR
35-7100. However, if such a loss is due to the

negligence of Government employees, relief may be

had under the act of Dec. 28, 1922, as implemented

by AR 35-7070." SPJGD, 1942/5773, Nov. 25,

1942, 1 Bull. JAG Army'' 331.

That these claims were incident to service within the

meaning of the Military Personnel Claims Act but were

not payable thereunder only because of exclusions or re-

strictions in that Act is implicit in the above opinions,

and from Footnote 6 of the opinion of the District Judge

herein [Tr. 33].

(6) The Military Claims Act of July 3, 1943

(57 Stat. 372).

This Act was intended to include claims for personal

injury or property damage (negligent or non-negligent)

arising out of noncombat activities of the War Depart-

ment, not exceeding $500.00 in amount. The Act pro-

"The reference i$ to the Bulletins, Judge Advocate General of
the Army.
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vided for claims over that amount to be reported by the

Secretary of War to Congress for its consideration. Its

pertinent provisions were as follows:

"* * * the Secretary of War, * * * (is)

hereby authorized to consider, ascertain, adjust, de-

termine, settle and pay in an amount not in excess of

$500, * * * any claim against the United States

* * * for damage to or loss or destruction of

property, real or personal, or for personal injury or

death, caused by military personnel * * * while

acting within the scope of their employment, or

otherwise incident to noncombat activities of the

War Department or of the Army * * *^

"* * * 'pj^g Secretary of War may report

such claims as exceed $500 * * * ^^ Congress

for its consideration."

This Act (sec. 1) specifically excluded from its cov-

erage

''claims for damage to or loss or destruction of

property of military personnel or civilian employees

of the War Department or of the Army, or for per-

sonal injury or death of such persons, if such dam-

age, loss, destruction, injury or death occurs inci-

dent to their service."

Since this Act covered both negligence and non-negli-

gence claims against the Army, it provided (in Sec. 4)

that the Small Tort Claims Act of 1922, supra, "shall

hereafter be inapplicable to the War Department," and

that the Gunfire Act of 1912, supra, be repealed.
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It further provided (in Sec. 6) that the MiHtary Per-

sonnel Claims Act of 1921, supra, be amended to include

within its coverage civilian employees of the War De-

partment.

In 1945 (59 Stat. 662), the provisions of this Act

(Military Claims Act of 1943) were extended to cover

the Navy Department; and in 1946 (60 Stat. 332), the

claim limitation was raised from $500.00 to $1,000.00.

Thereafter (until 1945), property damage claims of

military personnel incident to service, but not covered

under the Military Personnel Claims Act because of the

exclusions and restrictions therein or in the Regulations

thereunder, were not recoverable under the Military

Claims Act of 1943 because of the specific exclusion of

such claims therein; nor were they recoverable under

the Small Tort Claims Act of 1922, because (since 1943)

that Act was no longer applicable to the War Depart-

ment. The following Judge Advocate General's opinion

is illustrative of the rulings on such claims during this

(1943-1945) period:

"Claim by an officer for value of damaged cloth-

ing. When claimant reported to the hospital with

a skin disease, the medical officer ordered that his

clothes be placed in an autoclave and disinfected.

The clothing was rendered unserviceable. Claim

disapproved. Held: The claim does not come with-

in the scope of the act, 4 March 1921, as amended;

and since the damage occurred incident to claim-

ant's service, it is barred from payment under sec.

1, act of 3 July, 1943." SPJGD 1943/D-1932, 19

February, 1944, 3 Bull. JAG 67.
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(7) The Military Personnel Claims Act of May
29, 1945^' (59 Stat. 225).

This Act did two major things. First, it repealed the

1921 Mihtary Personnel Claims Act and enacted a some-

what broader Military Personnel Claims Act. Its basic

provisions were as follows:

''The Secretary of War, * * * (is) hereby

authorized to consider, ascertain, adjust, determine,

settle, and pay any claim against the United States,

* * * of military personnel and civilian em-

ployees of the War Department or of the Army,

when such claim is substantiated, and the property

determined to be reasonable, useful, necessary, or

proper under the attendant circumstances, in such

manner as the Secretary of War may by regulation

prescribe, for damages to or loss, destruction, capture,

or abandonment of personal property occurring inci-

dent to their service, or to replace such personal prop-

erty in kind; Provided, That the damage * * *

shall not have occurred at quarters occupied by the

claimant * * * which are not assigned to him or

otherwise provided in kind by the Government."

While this 1945 Act was broader than the 1921 Act,

it still reposed complete discretion in the Secretary of

War (now Defense Department) to reject or reduce any

claim. And this Act and the Regulations adopted there-

under contained many exclusions and restrictions as to

the type and amount of claims allowable and payable

thereunder, although incident to service. The Act itself

^^This is referred to by the District Judge as the third statute in

the tripartite plan for handling all claims incident to activities of

the War Department [Tr. 27-29]. The first step was the Foreign

Claims Act (57 Stat. 66), supra, which is not pertinent here. The
second step was the Military Claims Act of 1943, supra.
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excluded losses occurring at quarters not assigned by the

Government, and loss of property not "determined to be

reasonable, useful, necessary or proper under the attend-

ant circumstances." And the Regulations adopted by

the Secretary of Defense excluded recovery for loss of

jewelry, money (except limited amounts deposited for

safekeeping), expensive articles, unnecessary property,

motor vehicle damage (except in certain limited instances

which may be presented for "consideration"), transpor-

tation and baggage losses not conforming to government

requirements as to weight, etc., losses "which have been

recovered or are recoverable from an insurer," etc. (32

C. F. R. 836.92-836.95, inch); and since 1952, there is

an overall limitation on any claim of $2,500.00 (66

Stat. 321).

The second major change made by the Military Per-

sonnel Claims Act of 1945 was in Section 4 thereof,^*'

which amended the Military Claims Act of 1943 by delet-

ing the exclusion from coverage under the latter act of

property damage (but not personal injury) claims of

military and civilian employees of the War Department,

incident to their service. Thereafter, such property dam-

^^Said Section 4 of the Military Personnel Claims Act of 1945
provided as follows:

"Sec. 4. That portion of section 1 of the Act of July 3,

1943 (cit.), reading as follows: 'The provisions of this Act
shall not be applicable * * * to claims for damage to or

loss or destruction of property of military personnel or civilian

employees of the War Department or of the Army, or for

personal injury or death of such persons, if such damage, loss,

destruction, injury, or death occurs incident to their service'

is hereby amended * * to read as follows : 'The pro-

visions of this Act shall not be applicable * * * ^.q claims

for personal injury or death of military personnel or civilian

employees of the War Department or of the Army if such
injury or death occurs incident to their service.'

"



—22—

age claims were cognizable under the Military Claims

Act of 1943 as well as the Military Personnel Claims Act

of 1945.

The opinion of the District Judge completely overlooked

this portion of the Military Personnel Claims Act. In

characterizing this Act as a "single comprehensive system

for the reimbursement of military personnel and civilian

employees of the War Department for all property losses

incident to their service" [Tr. 27], the District Judge

was no doubt misled by general language along those

lines in House Report No. 237, 1945 Congressional Code

Service 715, and in letters from the Secretary of War
and the Judge Advocate General of the Army attached

thereto, concerning the proposed Military Personnel

Claims Act, and referred to by the District Judge in his

opinion [Tr. 26].

A reading of said House Report and letters shows that

the writers were concerned because military personnel

(since 1943) no longer had coverage for negligent acts

of the Army that damaged their property incident to

service, under the Small Tort Claims Act of 1922, supra,

or under the Military Claims Act of 1943, supra, and that

it was their intent and desire to restore such rights to

military personnel, as well as give them broader cov-

erage under the proposed Military Personnel Claims Act

of 1945. The following which is contained in both Sec-

retary Patterson's letter of 2/2/45 to the Speaker of

the House and the letter of the Judge Advocate General

attached thereto makes this clear:

"Perhaps the greatest injustice is being done to

those persons who lose their clothes and personal

effects in barracks fires. The second category of

section 1, act of March 4, 1921, is very limited in
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its scope. When a fire breaks out in barracks at

night and a soldier is awakened in time to do noth-

ing more than escape from the building and save his

own life his claim cannot be paid * * * evc7t if

the fire zvas caused by the negligence of Government

personnel; their claims are not payable because they

do not come within purview of the act of March

4, 1921, as heretofore construed, nor are such claims

payable under the act of July 3, 1943, because the

loss occurred incident to their service and such claims

cannot now be paid under the act of December 28,

1922, because it is no longer applicable to the War
Department."

This is further made clear by the following statement

found in both of said letters:

"The purpose of the proposed legislation is to ac-

complish the following:********
"3. To authorise the payment of certain types of

meritorious claims formerly payable under the act of

December 28, 1922 (42 Stat. 1066; 31 U. S. C. 215-

217), but not now payable due to the fact that the

above statute is no longer applicable to the War De-

partment and the claims in question are specifically

excluded from the provisions of the act of Jidy 3,

1943, and are not within the limited scope of the

act of March 4, 1921, as amended."

Pursuant to the foregoing, Section 4 of the Military

Personnel Claims Act (quoted above) was included in

that Act thereby making available to military and civilian

personnel of the War Department the Military Claims

Act of 1943 with respect to negligent and non-negligent

property damage claims incident to service, thus restor-

ing to them the rights they had previously had under the
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Small Tort Claims Act of 1922 and the Gunfire Act of

1912. In short, in passing the Military Personnel

Claims Act of 1945 Congress intended and provided that

military personnel should have all the rights then ac-

corded to civilians, for property damage losses incident

to their service, as well as the additional rights provided

by the Military Personnel Claims Act.

That the foregoing analysis is correct appears from

the following opinion of the Judge Advocate General of

the Army (who, as noted above, was instrumental in the

enactment (if he did not draft) the Military Personnel

Claims Act of 1945):

"Hereafter follow the first decisions under the new

regulations (A. R. 25-100, 29 May, 1945), interpret-

ing the act of 29 May, 1945. Any decision on

claims of military personnel or civilian employees

which has heretofore appeared in the Digests or

Bulletins should be carefully examined as to its

applicability under the new statute and regulations

before it may safely be regarded as authoritative.

SPJGD/D-39091, 31 July, 1945.

"Scope.—Claim for damage to automobile. Claim-

ant, an Army officer, while traveling in his automo-

bile pursuant to temporary duty orders, sufifered

property damage as the result of the negligence of

an Army truck driver acting within the scope of

his employment. The claim had been disapproved

for the sole reason that the damage occurred incident

to claimant's service, and, therefore, could not be

favorably considered under the provisions of the

act of 3 July, 1943 (57 Stat. 372). The claim was

considered under the provisions of the act of 3 July,

1943, as amended by sec. 4 of the Military Per-

sonnel Claims Act of 1945 (approved 29 May,
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1945), and was allowed. Held: The Military Per-

sonnel Claims Act of 1945 has repealed the prohibi-

tion contained in the act of 3 July, 1943 against the

payment of claims of military personnel and civilian

employees of the War Department or the Army for

damage to or loss or destruction of property oc-

curring incident to their service * * *. The

claim, being in all other respects within the provi-

sions of the act of 3 July, 1943, is now payable."

SPJGD/D-36478, 31 July, 1945, 4 Bull JAG 287.

Another Judge Advocate General ruling of interest in-

volved a situation where a soldier in an Army hospital

deposited $321.20 with the hospital authorities for safe-

keeping. The money was not returned to him. The loss

was held incident to his service under the Military Per-

sonnel Claims Act but the Army Regulations under that

Act limited his recovery to $100.00. Held, he could

claim and collect the full amount of his loss under the

Military Claims Act of 1943:

"Sees. 1, 2, act of 3 July, 1943 (57 Stat. 372);

Sec. 4, act of 29 May, 1945 (Pub. Law 67, 79th

Cong. 59 Stat. 225) ; 31 U. S. C. 223b, 223c.

"Scope of act.—Claim for loss of property deliv-

ered to an Army hospital. Claimant deposited with

proper military authorities in the hospital French

francs worth $321.20 * * *^ f^e Yvas given a

receipt, but the property was never returned to

j^'j^ * * =}= The claim was filed under AR 25-100

(Military Personnel Claims Act), but was considered

under the provisions of AR 25-25 (Military Claims

Act), since, in the absence of special circumstances

not shown in this case, money claims under AR 25-100

will be limited to $100 or one month's pay, which-

ever is greater. Claim approved for $321.20. Held:
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The delivery of the French francs to authorized mih-

tary personnel constituted a bailment to the Govern-

ment. The claim is therefore payable without regard

as to the cause of the loss. The limitation of $100

or one month's pay as applied to claims under AR
25-100 is not controlling in claims settled under

AR 25-25. * * *." SPJGD/D-186805, 2 Feb-

ruary, 1946; SPJGD/D-202385, 4 April, 1946, 5

Bull. JAG 68.

These rulings are illustrative of a uniform line of de-

cisions by the Judge Advocates General of the armed

services since the Military Personnel Claims Act of 1945

holding that military and civilian personnel of the services

are not restricted to the Military Personnel Claims Act

for property damage losses incident to their service, but

have available to them the additional claims provisions

applicable to civilians generally. And since Congress has

appropriated the funds with which such claims have been

paid over the years, it must be deemed to have approved

of such construction of unambiguous language contained

in its own statute.

(8) The Federal Tort Claims Act of 1946.

(60 Stat. 842)."

In 1946 the same (79th) Congress that passed the

Military Personnel Claims Act of 1945, passed the Fed-

eral Tort Claims Act. Section 921 of the Act provided

^"^The Federal Tort Claims Act was originally enacted by the
79th Congress as Title IV of the Legislative Reorganization Act
of 1946 (60 Stat. 842, Chap. 753, Tit. IV, Public Law 601).
Those portions of the Act that were codified became Title 28,
U. S. C. A., Sections 921 et seq. In 1948 (62 Stat. 982) and 1949
(63 Stat. 106) the codified sections were revised and became Title

28, U. S. C. A., Sections 1346, 2671-2680; but no substantive
changes were made and we need not be concerned therewith.
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for administrative settlement of claims not exceeding

$1,000.00:

"Sec. 921. * * * authority is hereby con-

ferred upon the head of each Federal agency,

* * * to consider, ascertain, adjust, determine,

and settle any claim against the United States for

money only, accruing on and after January 1, 1945,

on account of damage to or loss of property or on

account of personal injury or death, where the total

amount of the claim does not exceed $1,000, caused

by the negligent or wrongful act or omission of any

employee of the Government while acting within the

scope of his office or employment, under circum-

stances where the United States, if a private person,

would be liable * * * jj^ accordance with the law

of the place where the act * * * occurred."

Section 931 of the Act provided that suit may be

brought against the Government in the District Court on

all claims whether for more or less than $1,000.00:

"Sec. 931. * * * the United States district

court * * * shall have exclusive jurisdiction to

hear, determine, and render judgment on any claim

against the United States, for money only, accruing

on and after January 1, 1945, on account of dam-

age to or loss of property or on account of per-

sonal injury or death caused by the negligent or

wrongful act or omission of any employee of the

Government while acting within the scope of his

* * * employment, under circumstances where

the United States, if a private person, would be

liable to the claimant for such damage, loss, injury,

or death in accordance with the law of the place

where the act or omission occurred. * * * the

United States shall be liable in respect of such claims

to the same claimants, in the same manner, and to
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the same extent as a private individual under like

circumstances. * * *"

As noted by the District Judge [Tr. 28] "Sec. 424'*

of the Tort Claims Act repealed all previous statutes

which authorized the administrative adjustment of claims

for property losses due to the negligence of government

employees, if such claims were cognizable under the Tort

Claims Act. The Military Claims Act of 1943 * * * was

one of the statutes specifically repealed pro tanto"

Said section also specifically repealed the Small Tort Claims

Act of 1922. Section 424 further provided that said

statutes remained in force to the extent not covered by

the pro tanto repeal. In other words, the net effect was

that the Military Claims Act of 1943 remained in force

only as to non-negligence claims, and negligence claims

previously cognizable thereunder were transferred to the

Tort Claims Act. On the other hand, the Small Tort

Claims Act was completely repealed by Section 424, since

it only covered negligence claims, and all claims thereto-

fore cognizable under it were transferred to the Tort

Claims Act,

One of the purposes of the Tort Claims Act was to

remove from Congress the burden of entertaining private

claim bills and Section 131'^ of the Act provided that:

"No private bill * * * authorizing or directing

(1) the payment of money for property damages

* * * for which suit may be instituted under the

* * * Act * * * shall be received or considered in

either the Senate or the House of Representatives."

18, la-pi-^e reference is to Public Law 601, as this section of the Act
has never been codified.
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The Act (Sec. 943) contained 12 categories of ex-

cepted claims but none of them are relevant to the issues

herein.

Bearing in mind that at the time the Tort Claims

Act was enacted, property damage claims of military

personnel incident to service were covered under the Mili-

tary Claims Act (both administratively and as to the

Congressional bill provision thereof), and also under

the Military Personnel Claims Act; that such double cov-

erage had been specifically and intentionally provided for

by the same Congress that passed the Tort Claims Act

for the specific purpose of broadening the claim rights of

military personnel for loss of property incident to serv-

ice; that the Military Claims Act of 1943 and the Tort

Claims Act contain almost identical language as to claims

covered, to wit, "any claim against the United States

* * * for damage to or loss or destruction of property

* * *" (Military Claims Act); "any claim against the

United States for money only * * * qj^ account of dam-

age to or loss of property * * *" (Tort Claims Act)
;

the pro tanto repeal as to negligence claims cognizable

under the Military Claims Act and the transfer of such

claims to the Tort Claims Act; and the Congressional

intent thereby to eliminate presentation of tort claims by

Congressional bill; it is submitted that the only reasonable

conclusion is that in enacting the Tort Claims Act Con-

gress intended to include thereunder property damage

claims of military personnel incident to their service. For

a case construing the Military Claims Act of 1943 and

the Tort Claims Act and reaching that precise conclusion

in an analogous situation, see Samson v. United States

(S. D., N. Y.), 79 Fed. Supp. 406, discussed in detail,

Point I, (c), infra.
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The claims sued upon here arose out of noncombat

activities of the Air Force and after passage of the

MiHtary Personnel Claims Act of 1945, they were cogniza-

ble under the Military Claims Act. And since they are

based on negligence, upon passage of the Tort Claims

Act, they became cognizable under that Act.

The processing by the Defense Department since pas-

sage of the Tort Claims Act of negligently caused prop-

erty damage claims of service personnel incident to their

service under the Tort Claims Act confirms the construc-

tion here urged by appellants. And since Congress has

appropriated the money used by the Defense Department

to pay such claims, it must be deemed to have approved

thereof. The following Judge Advocates General opin-

ions illustrate the foregoing.

The Judge Advocate General of the Air Force has

ruled that where money is lost by a soldier incident to

his service, claim may be made therefor under the Tort

Claims Act (Air Force Reg. 112-4) (negligence). Mili-

tary Claims Act of 1943 (Air Force Reg. 112-3) (non-

negligence), or the Military Personel Claims Act (Air

Force Reg. 112-7):

"Although par. 3(b)(5), AFR 112-7, provides

for reimbursement for currency only in specific and
limited circumstances, in proper cases such claims

may be approved under any of the categories enu-

merated in par. 3 of this regulation, except when a

determination is made that they are barred by par.

5a, or involve transportation losses (par. 3b (2)).
money lost (stolen) while travehng under orders is

not considered reimbursable in view of EO 10053
and AFR 75-30 (5 Bull. JAG 98). Prior to the

enactment of the Federal Tort Claims Act certain

claims for money losses were considered cognizable
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under the Act of July 3, 1943, when not payable

under the Military Personnel Claims Act (par. 15),

but since then such claims may be cognisable under

either act, depending upon the factual situation in-

volved. For example, a claim for money deposited

at an Army hospital was presented by a soldier

patient but since the amount involved exceeded the

amount determined to be reasonable under the regu-

lation, payment was made under the Act of July 3,

1943 (5 Bull. JAG 68).'" Accordingly, there is a

marked distinction between the items of property for

which payment may be made under AFR 112-3,

AFR 112-4 and AFR 112-7, inasmuch as the Mili-

tary Personnel Claims Act and AFR 112-7 limits the

type and kind of property claims that may be pre-

sented thereunder (par. 3, AFR 112-7), whereas no

such restrictions are now contained in either of the

other acts (par. 15, AFR 112-3; par. 15, AFR
112-4)." Op. JAGAF 1952/18, 11/19/51, 1 Dig.

Ops.,^' Sec. 95.7 (Claims), p. 71.

The following opinions all involve property damage

claims which were incident to service under the Military

Personnel Claims Act of 1945"^ [See Footnote 6, Opinion

of District Judge, Tr. 33], where the Judge Advocate

General of the Air Force ruled that, if negligence existed,

the claims were cognizable under the Tort Claims Act:

"Para. 286. Bailment—trailer left in parking lot

at military base. Wheels and tires were stolen from

^^Cited in this Brief, supra.

2^1 Dig. Ops. refers to Volume 1 of the Digest of Opinions of

the Judge Advocates General of the Armed Forces recently pub-

lished.

^^The 1945 Act did not change the meaning of "incident to serv-

ice" as used in the prior Military Personnel Claims Acts. It merely

broadened the type of such claims that would be paid.
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the claimant's automobile trailer, which was parked

at his convenience in an approved parking lot at a

Texas Air Force base. No bailment to the govern-

ment was shown or proof of negligent, wilful or

wrongful acts of government agents. Accordingly,

the claim was properly disapproved. (Citing AFR
112-3; AFR 112-4 (Tort Claims Act); AFR 112-7;

(cits.).)" Op. JAGAF 1950/69, 1 June 1950, 2 Dig.

JAGAF 6.''

"Sec. 95.5. Motor vehicles.

The claimant was assigned government quarters in

a building on an air base and was authorized to park

his car in a basement garage below. A fire of 'un-

known' origin broke out in the basement of this

building. As a result, the claimant's automobile was

destroyed to such an extent that it would have to be

sold for salvage and a set of golf clubs and a golf

bag stored in the car were damaged to such an extent

that they were of no further use to the claimant.

In addition, clothing located in the claimant's quar-

ters above the garage were damaged by smoke, neces-

sitating dry cleaning. Held: The claim for the

loss of the automobile and golf equipment is cogniza-

ble but not payable under AFR 112-3 and the Act

of July 3, 1943 (57 Stat. 372; 31 U. S. C 223b),

for the reason that the property was not bailed to

the government at the time of the loss. While claim-

ant was permitted to park his car in the garage, it

was for his own convenience and at his own risk,

except for loss or damage caused by the negligent or

wrongful act or omission of employees of the Gov-

ernment while acting within the scope of their em-

ployment (38 Am. Jur. 767). But no evidence of

23Reference is to Digest of the Judge Advocate General of the
Air Force.
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tort liability was adduced (28 U. S. C. 2672 (Tort

Claims Act)) and such a loss was not incident to

'noncombat activities' within the meaning of AFR
112-3, par. 4e (7 Bull. JAG 193). Moreover, that

part of the claim covering the automobile and the

golf equipment which was in the automobile at the

time of the fire, is not payable under the Military

Personnel Claims Act of 1945 (31 U. S. C. 222c)

and AFR 112-7, as the property was not destroyed

'at quarters' or while in government 'custody' (par,

3b(l), AFR 112-7). Furthermore, claims for motor

vehicles are ordinarily not paid under such Act and

claimant's loss does not fall within the exception pro-

vided (par. 3b(4) and 4g, AFR 112-7). However,

that part of the claim for the cost of dry cleaning

of claimant's clothing is approved, in accordance

with the provisions of the Military Personnel Claims

Act of 1945 and AFR 112-7, par. 3b(l), even

though the cost for such dry cleaning is not sub-

stantiated by a receipted bill, as the claim appears

credible." Op. JAGAF 1951/100, 26 July 1951, 1

Dig. Ops., Sec. 95.5, p. 70 (Claims).

''Sec. 93.9. Fire, flood, or other serious occur-

rence.

The claimant occupied assigned quarters at an

Air Force Base in the Canal Zone. The wooden

wall cabinet in the kitchen of his quarters suddenly

fell away from the wall, thereby breaking the china

and glassware stored in the cabinet, as well as arti-

cles on the drainboard beneath the cabinet. The
facts showed that the cabinet had been anchored to

the wall with four nails near its base when installed

several years before; however, inspections during use

had not revealed any defects. Moreover, the over-

loading of the cabinet appears to have been a con-

tributing factor in the accident. Held: Claim for
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the loss of personal property is disapproved because

the property was not damaged or destroyed by 'fire,

flood, hurricane or other serious occurrence' while

located in assigned quarters (par. 3b(l), AFR
112-7, 15 February 1950). In this connection, the

occurrence that caused the damage is not the type of

incident that is considered to be a serious occurrence

because it has been construed to mean an occurrence

similar in character to those specifically mentioned,

i.e., typhoon, cloudburst, earthquake, explosion, etc.

(7 Bull. JAG 89). Furthermore, although the Mih-

tary Personnel Claims Act of 1945, as amended, and

AFR 112-7, no longer limits recovery to rigid cate-

gories of claims enumerated therein, and any claim

falHng within the general statutory provisions there-

of, not specifically excluded by statute or regulation,

may be submitted for consideration and in proper

cases approved for payment, this claim does not ap-

pear to be the type of 'meritorious' claim that falls

within the spirit of the statute (par, 3a, AFR 112-7),

because recovery is predicated solely on the negligent

or wrongful act or omission of government em-

ployees. Accordingly, in the continental United

States and its territorial possessions, including the

Canal Zone, the Federal Tort Claims Act and AFR
112-4 are preemptive in such circumstances (28

U. S. C. 2671-80). However, in either event, the

overloading of the cabinet would constitute negli-

gence and thus preclude payment of the claim (par.

7, AFR 112-4 and par. 4L, AFR 112-7)." Op.

JAGAF 1952/83, 12 September 1949, 2 Dig. Ops.

No. 1, Sec. 93.9, p. 26 (Claims).
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And the Army, Air Force and Navy Regulations^* with

respect to the Tort Claims Act, the Military Claims Act

and the Military Personnel Claims Act clearly indicate that

claims of military and civilian personnel for property

damage losses incident to their service are cognizable un-

der all three Acts.

For example, the Army^^ Regulations on claims (32

C. F. R. 536.1-29) contain the following pertinent pro-

visions :

"Sec. 536.17. Claims of or pertaining to military

personnel or civilian employees—(a) Property claims

—(1) Statutes and regulations. Claims for damage

to or loss or destruction of personal property of

military personnel or civilian employees of the De-

partment of the Army occurring incident to their

service will be considered first under the provisions

of Sec. 536.27 which, if applicable, take precedence

over the provisions of Sees. 536.12 to 536.23. Such

claims found not to be payable under the provisions

24^*We do not have access to sets of the Regulations of the three

services ; however, they are pubhshed in the Code of Federal Regis-
ter, Title 32. In that Title, the Army Regulations (AR) are in

Part 536, Air Force (AFR) in Part 836, and Navy (NR) in

parts 750 and 751. The cross references (between the Regulations
and the Register) with respect to the three Acts we are concerned
with are as follows

:

Act AR (32 C.F.R.) AFR (32 C.F.R.) NR (32 C.F.R.)
F.T.C.A. 25-70(536.29) 112-4(836.10-25) ? (750.1-16)
M.C.A. 25-25 (536.12-23) 112-3 (836.30-44) ? (750.17-25)
M.P.C.A. 25-100(536.27) 112-7(836.90-108) ? (751.1-32)

^^It is apparent that the Regulations of any of the three services

are equally pertinent, since all are issued under authority of the
President, and it may not be questioned that the claim rights of
all military personnel are identical, regardless of the particular serv-
ice to which they are assigned.
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of Sec. 536.27 and claims for damage to or loss or

destruction of personal property of all other persons,

estates, public or private corporations, firms, partner-

ships, or other claimants may be payable under the

provisions of Sees. 536.12 to 536.23, except those

cognisable under the Federal Tort Claims Act as

codified in the act of June 25, 1948 (62 Stat. 983;

28 U. S. C. 2672).

Sec. 536.27. (c) Claims not payable. Claims

otherwise within the scope of paragraph (b) of this

section are nevertheless not payable under the provi-

sions of this section {but see Sees. 536.12 to 536.23,

536.25, 536.26 and 536.29) when the damage, loss,

destruction, capture, or abandonment incident to the

service involves any of the following:

10. Losses recoverable from insurer. Losses, or

any portion thereof, which have been recovered or are

recoverable from an insurer.

Sec. 536.29(1).********
(12) Claims for personal injury or death of mili-

tary personnel or civilian employees incident to their

service are not payable under the provisions of this

section. However, if otherwise allowable, claims for

injury or death of such personnel not incident to

their service are payable under these provisions."

For substantially similar Regulations as to the Air

Force see 32 C. F. R. 836.25, 836.30, 836.33, 836.44,

836.103, and as to the Navy see 32 C. F. R. 751.18.
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(c) The Authorities Support the Foregoing Construction of

the Tort Claims Act.

In Samson v. United States, supra (S. D., N. Y.), 79

Fed. Supp. 406, a soldier stationed at Fort Dix, while

off duty, boarded an Army bus on the Post, and was in-

jured (on the Post) as a result of the negligence of the

driver. The Court held he was entitled to sue under

the Tort Claims Act.^^ In deciding that the suit was

cognizable under that Act, the Court noted that prior to

that Act, this claim would have been cognizable under

the Military Claims Act of 1943, although it was a per-

sonal injury claim, since it did not arise incident to the

soldier's service; and since the Tort Claims Act took

over negligence claims that had theretofore been cogniza-

ble under the Military Claims Act, it must have taken

over this claim. Said the Court:

''Section 424(a) of the Federal Tort Claims Act
repealed prior miscellaneous methods of disposing of

claims for personal injuries or death caused by the

negligence of an employee of the United States while

acting within the scope of his office or employment

and specifically repealed among other acts, the Mili-

tary (Personnel) Claims Act of Jidy 3, 1943, (cit.).

The Federal Tort Claims Act must therefore he con-

strued in the light of the law which it supplanted.

(Cits.) * * *

It is evident that since Congress (in the Military

Claims Act) specifically excluded military personnel

whose claims were based on personal injury or death

which occurred incident to their (the claimant's)

^^Since the soldier was off duty, the decision is in accord with
the rule announced by the Feres and Brooks cases, supra. It is

cited with approval in footnote 2 of an annotation on the general
subject here involved following the Feres case at 95 L. Ed. 161.
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service, it must be that Congress considered military

personnel whose claims zvere not incident to service

and intended such claimants to he within the general

coverage of the Act.

It is settled that that which is implied or is within

the intention of the law-makers is as much a part

of the statute as that which is expressed (cits.).

The Military Claims Act provided for claims by

military personnel arising from injury or death sus-

tained otherwise than as an incident to their services.

These claims could be settled if claimant agreed to

accept the prevailing limited amount. If the claimant,

whether a member of the military forces or a civilian,

had a claim exceeding the amount which the Secre-

tary of War could settle, then the Secretary of War
could report it to Congress so that Congress might

take appropriate action in respect to a private claim

bill. (Cit.)

Thus prior to the enactment of the Federal Tort

Claims Act redress for the injury or death of a

member of the military forces, as well as that of a

civilian, might be had by means of a private bill if

the injury or death had not been sustained as an

incident to the injured or deceased person's services

as military personnel or as civilian employees of the

War Department or of the Army.

The Federal Tort Claims Act continued the au-

thority of heads of Federal agencies to settle claims

up to the amount of $1,000. But it added a new
right, namely—where the tort claim exceeded that

limit, the claimant might bring suit against the

United States on a claim arising out of the negli-

gent act of a Government employee while acting

within the scope of their office or employment, under

circumstances where the United States, if a private
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person would be liable, and where, until the passage

of this Act, the claimant would have had to resort to

a private claim bill of Congress. * * *

The Senate Committee in its report said
—

'This title

waives with certain limitations governmental im-

munity to suit in tort and permits suits on tort claims

to be brought against the United States. It is com-

plementary to the provision in Title I banning pri-

vate bills and resolutions in Congress, leaving claim-

ants to their remedy under this Title.' (Cit.)

When Congress repealed the Military Claims Act

it is evident that Congress intended that a claimant

who was eligible to seek redress by way of a private

claim bill now might sue under the Federal Tort

Claims Act if claimant fulfilled the other conditions.
j|c jK H:

"

And since the claims here sued upon were expressly

cognizable under the Military Claims Act (administra-

tively if not over $1,000, and by Congressional bill if

over $1,000) prior to enactment of the Tort Claims Act,

such claims became cognizable under the Tort Claims Act

upon the enactment of that statute.

Likewise pertinent is the decision of this Court in

Employers' Fire Ins. Co. v. United States (C. A. 9), 167

F. 2d 655, which was the first appellate decision holding

subrogated claims to be cognizable under the Tort Claims

Act. In so holding, this Court attached importance to

the fact that subrogated claims had been allowed under

the Small Tort Claims Act of 1922, which, as we have

seen, was one of the Acts replaced by the Tort Claims

Act:

"The narrow construction urged by the Govern-

ment finds no basis in the legislative history of the



Federal Tort Claims Act nor in a comparison with

analogous federal legislation. Prior to the enactment

of the Federal Tort Claims Act, certain categories of

claims, not in excess of $1,000, were disposed of ad-

ministratively by virtue of the Small Tort Claims

Act. Claims in excess of $1,000 were presented di-

rectly to Congress. The Small Tort Claims Act pro-

vided that the head of each department could deter-

mine any claim 'on account of damage to or loss of

privately owned property where the amount of the

claim does not exceed $1,000.' In connection with

this language, the problem arose as to whether subro-

gated claims were included, and the Attorney General,

on June 29, 1932, rendered an opinion that claims of

subrogees were covered by the statute. (36 Op. Atty.

Gen. 553.) This interpretation of language nearly

identical to that employed in the Federal Tort Claims

Act was consistently followed by Congress in ap-

propriating sums for the payment of subrogated

claims thus certified; * * *. /^ does not seem

reasonable to suppose Congress intended to transfer

the power of determining original claims to the Fed-

eral Courts and to retain for itself the determination

of claims of subrogees. * * *"^^

And so in the instant case, "it does not seem reason-

able to suppose" Congress intended to transfer the power

of determining all negligence claims cognizable under the

Military Claims Act of 1943, except service connected

property damage claims of military personnel, to the Fed-

eral Courts, and to leave only such latter claims still to

2'^When this same question later came before the Supreme Court

in United States v. Aetna Cas. & Surety Co., 338 U. S. 366, 70

S. Ct. 207, 94 L. Ed. 171, that court used similar reasoning and

reached the same conclusion (p. 183 of 94 L. Ed.).
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be determined under the Military Claims Act, adminis-

tratively if not over $1,000.00 and by Congressional bill

if over $1,000.00.

(d) The Construction Urged by Appellants Is Consistent

With the Feres Case.

The Feres case dealt with service connected personal

injury claims, whereas here we are dealing with property

damage claims. In all the history of the various Federal

claims statutes, no provision was made for payment of

service connected personal injury claims; the reason no

doubt being, as noted in the Feres case,^^ that Congress

had provided "systems of simple, certain and uniform

compensation for injuries or death of those in armed

services." The Gunfire Act of 1912 and the Small Tort

Claims Act only covered property damage claims. As

we have seen service connected property damage claims

were held to be cognizable under both of those Acts.

While the Military Claims Act of 1943 covered both per-

sonal injury and property damage claims, it specifically

excluded service connected personal injury claims. On the

other hand, it specifically included (since 1945) service

connected property damage claims. So for the past 40

years (except for the 1943-5 period) there has been

a consistent Congressional policy of recognizing service

connected property damage claims under the general claims

acts applicable to civilians generally, and of excluding ser-

vice connected personal injury claims therefrom.

In the Feres case, the Supreme Court specifically

pointed out the above situation with respect to non-recog-

2®This phase of the problem and the Feres case will be further

discussed under Point II, infra.
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nition of service connected personal injury claims as one

of the grounds of its decision (pp. 159-160 of 95 L. Ed.)

:

"No federal law recognizes a recovery such as

claimants seek. The Military (Personnel) Claims

Act, 31 USCA, Sec. 223(b), FCA, title 31, Sec.

223(b) (now superseded by 28 U. S. C. A., Sec.

2672), permitted recovery in some circumstances,

but it specifically excluded claims of military per-

sonnel 'incident to their service.'
"^^

It seems proper to comment with respect to the fore-

going that where the converse is true, and for many years

"federal law recognize (d) a recovery such as claimants

seek," such recognition is strong evidence of a Con-

gressional intent to continue to recognize such claims after

the passage of the Tort Claims Act; especially where the

very statutes that recognized such right of recovery were

superseded {pro tanto) by the Tort Claims Act.

^^The reference to the Military Personnel Claims Act was no

doubt inadvertent, as the citation is to the Military Claims Act,

which is obviously what the court is referring to. Likewise,

the statement that the latter act was superseded by the Tort Claims

Act was not entirely accurate, since the repeal was only partial

(as to negligence claims). This was specifically noted by the

Judge Advocate General of the Air Force in commenting on this

portion of the Feres case (2 Dig. JAGAF 3). Likewise, the

reference by the Court to claims excluded under the Military

Claims Act must be deemed to be to personal injury claims, with

which the Court was concerned, and not to property damage
claims.
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It Is Contrary to the Intent of Congress and the Rule

of the Feres Case to Hold That Claimants Whose
Claims Are Excluded From the Military Person-

nel Claims Act Are Without a Remedy.

We have heretofore pointed out (Point I, supra) that it

was the intent of Congress that service connected prop-

erty damage losses of miHtary personnel caused by negli-

gence of the Government be cognizable under the Tort

Claims Act, regardless of whether they may also be

covered by the Military Personnel Claims Act. How-

ever, the District Judge not only reached a contrary con-

clusion, but went further and held that such claims were

not cognizable under the Tort Claims Act even though

they were excluded from coverage under the Military

Personnel Claims Act, thus leaving the claimants with-

out any remedy.

(a) The Claims Here Sued Upon Were Excluded From the

Coverage of the Military Personnel Claims Act Because

of the Insurance Exclusion and the "Quarters" Exclusion.

These claims were not payable under the Military Per-

sonnel Claims Act because of the express exclusion con-

tained in Air Force Regulations, Title 32, C. F. R., Sec.

836.93, entitled "Claims not payable":

"Claims otherwise within the scope of Sec. 836.92

are nevertheless not payable * * * when the

damage * * * incident to service involves any of

the following:********
"(j) Losses recoverable from insurer or carrier.

Losses or any portion thereof, which have been
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recovered or are recoverable from an insurer or a

carrier."

The reason for this exclusion no doubt is that the Act

is an act of grace, and not predicated upon fault on the

part of the Government; hence there is no basis for al-

lowance of subrogated claims, or for paying the soldier

where he has insurance. To this effect, see:

Op. JAGAF 1950/91, 9/18/50, 2 Dig. JAGAF 8,

Sec. 384.

Conversely, it is settled that subrogated claims based

on negligence of the Government are cognizable under

the Tort Claims Act'"

Employers' Fire Ins. Co. v. United States, supra,

(C. A. 9), 167 F. 2d 655;

United States v. Aetna Cas. & Surety Co., supra,

338 U. S. 366, 70 S. Ct. 207, 94 L. Ed. 171.

These claims were likewise excluded from the cover-

age of the Military Personnel Claims Act by virtue of

the exclusion in the Act itself^ of losses occurring "at

quarters occupied by the claimant * * * which are

not assigned to him or otherwise provided in kind by the

Government * * *."

^^Subrogated claims were also cognizable under the Small Tort
Claims Act (see Employers' Fire Ins. Co. v. United States, supra

(C. A. 9), 167 F. 2d 655); and under the Military Claims Act
(see Title 32, C. F. R., Sees. 536.22, 836.41).

^^Since this exclusion is in the Act itself, it could not be modi-
fied by the Regulations (which in any event do not purport to

modify it), nor by any administrative action of the Air Force in

allowing certain uninsured claims of the service personnel here

involved.

i
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The point in question would appear to be entirely

settled by the Stipulation of Facts which provided in

this regard [Tr. 15] :

"That the military personnel living in the Trailer

Park * * * were entitled to and drew the same

quarters' allowances for quarters from the Govern-

ment under the laws and regulations^^ prescribing

the same in lieu of allowances as military personnel

living off the base, or the furnishing of government-

owned quarters to military personnel and their de-

pendents by the government."

In addition, the personnel were required to pay rent to

the Government for the space occupied [Tr. 16].

Nevertheless, the District Judge held [Tr. 36] that

the piece of ground assigned for the parking of the trailer

constituted "assigned quarters" within the Act. It is

submitted that such construction of the words "assigned

quarters" is untenable.

Webster's New Internatiotial Dictionary^ 2d Ed., Un-

abridged, defines "quarter" (noun) as:

iig
*, * * (I3) Place of lodging or temporary

residence; shelter—usually in pi. ; as, the army was

in winter quarters * * *."

And "quarter" (verb) is defined as:

"2. To shelter * * *; esp., to assign to a

certain place of shelter^ as soldiers * * *."

32The Pay Readjustment Act of 1942 (56 Stat. 359) provided:

"Sec. 10. To each enlisted man not furnished quarters or rations,

there shall be granted, under such regulations as the President may
prescribe, an allowance for quarters and subsistence."

And by Executive Order 9206, 7 Fed. Reg. 5851, the President

prescribed such allowances to, "enlisted men of the Army * * *

who are not furnished quarters * * * in kind * * *."
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And State v. French (N. Mex.), 99 P. 2d 715, 722, de-

fined "quarters" as follows:

"What is the meaning of the term 'quartering' of

troops? 'Quarter' in a military sense has become

the usual term applied to stations, buildings, lodg-

ings, etc., in the regular occupation of military-

troops * * *."

It is submitted that the "quarters" of the personnel

involved here were their house trailers, which belonged

to them and hence were not "assigned" by the Govern-

ment. Under no circumstances could the ground upon

which the trailer was parked, and for which a rental was

charged, be regarded as "quarters" or "assigned quar-

ters" within the meaning of the Act. The losses to

the trailers were therefore excluded from coverage by

the express terms of the Act, regardless of whether they

were insured.

In connection with these two exclusions, it is import-

ant to bear in mind that these are but two of a great

many exclusions and restrictions in the Act and the

Regulations thereunder. As we have noted above, the

Regulations also exclude or restrict recovery for money,

jewelry, motor vehicles, expensive articles, unnecessary

property, transportation and baggage losses, etc. (32

C. F. R. 836.92-836.95).

It is submitted that there is not the slightest difference,

legally, as to any of these exclusions and restrictions,

including the insurance exclusion, in determining whether

a claim that is excluded or restricted under the Military

Personnel Claims Act, is cognizable under the Tort

Claims Act. The District Judge purported to limit his

decision to the insurance exclusion and stated it was

"unnecessary" to decide what the result would be if a



soldier were personally bringing the suit and one of the

other exclusions or restrictions were applicable [Tr. 29,

36]. And yet, the very fact that the District Judge

found it necessary to discuss the "quarters" exclusion

and find it inapplicable is a strong indication that the

scope of the decision cannot be confined to the insurance

exclusion; else what difference would it have made to

the decision whether the "quarters" exclusion (or any

other exclusion^^) was applicable or inapplicable, since

the insurance exclusion was unquestionably applicable.

Congress could not have intended that of all the claims

incident to service that are excluded or restricted under

the Military Personnel Claims Act, only insurance com-

panies would be without a remedy for negligently caused

damage under the Tort Claims Act, and that such rem-

edy would be permitted with respect to all other excluded

and restricted claims. Such construction is without rea-

son or basis and contrary to the general recognition of

subrogated claims under the Tort Claims Act where the

Government has been negligent. While the District

Judge attempted to restrict his ruling to insurers and

leave undecided the general question of the rights of

service personnel under the Tort Claims Act where

their claims are excluded or restricted under the Mili-

tary Personnel Claims Act, it is submitted that if this

decision is permitted to stand, it must apply equally to

the millions of military and civilian personnel of the De-

fense Department, and result in greatly restricting their

claim rights. That this is so follows from the very

^^As noted above it is not possible to determine, as the District

Judge did, that these claims, if uninsured, would have been paid
in whole or in part, because of the motor vehicle, expensive arti-

cle, discretionary ampunt of allowance exclusions and restrictions.



premise upon which the District Judge based his decision

that these insurance claims here sued on are not cogniz-

able under the Tort Claims Act, viz., that "* * *

property losses of military personnel incident to their ser-

vice are compensable exclusively under the Military Per-

sonnel Claims Act * * *" [Tr. 29] ; and that said

Act is the ''single'' remedy of military personnel for prop-

erty damage losses incident to service [Tr. 26, 29]. If

this premise is correct, it must bar all such claims under

the Tort Claims Act, be they of service personnel or

subrogated insurers; but if it is incorrect (and we be-

lieve we have shown that it is), then such personnel

would have the right to sue under the Tort Claims Act

and so would their subrogated insurers. Since subro-

gated claims are cognizable under the Tort Claims Act,

it is immaterial that such claims may be excluded under

the Military Personnel Claims Act Regulations, since here

the claims are brought on the basis of negligence under

the Tort Claims Act, and not under the Military Per-

sonnel Claims Act.

(b) The Reason for the Rule o£ the Feres Case Is Inapplic-

able to Service Connected Property Damage Claims.

In the Feres case, one of the basic reasons stated by

the Court for its decision was (p. 160 of 95 L. Ed.)

:

"This Court, in deciding claims for wrongs inci-

dent to service under the Tort Claims Act, cannot

escape attributing some bearing upon it to enact-

ments by Congress which provide systems of simple,

certain, and uniform compensation for injuries or

death of those in armed services. * * *

"* * "^ The compensation system, which nor-

mally requires no litigation, is not negligible or

niggardly * * *. The recoveries compare ex-



—49—

tremely favorably with those provided by most work-

men's compensation statutes. In the Jefferson case,

* * * plaintiff received $3,645.50 * * * ^nd

on estimated life expectancy * * * would pros-

pectively received $31,947 in addition. * * *."

The important part of the foregoing is the comment

that these compensation, medical and hospital benefits

are "simple, certain, and uniform/' For example. Title

38, U. S. C. A., Section 471, providing for pensions

for service connected death or disability states that "the

United States shall pay'' the benefits referred to; and the

laws provide for a comprehensive system of adjudica-

tion and settlement of all such claims on a uniform

basis with a right of appeal, so that as the Supreme

Court noted the system "normally requires no litiga-

tion."

Such rights are not remotely comparable to benefits

provided by the Military Personnel Claims Act, with its

numerous exclusions and restrictions and discretion to

reject or reduce any claim, and without right of appeal

or suit. It is therefore not surprising that Congress

has for many years permitted military personnel to as-

sert rights for service connected property damage

claims under the same statutes as are available to civilians

generally, in addition to the limited relief afforded under

the Military Personnel Claims Act.

The Supreme Court further noted in the Feres case that

the Tort Claims Act "should be construed to fit, so far as

will comport with its words, into the entire statutory sys-

tem of remedies against the Government to make a work-

able, consistent and equitable whole" (p. 157 of 95 L.

Ed.). The construction here urged by appellants is en-

tirely consistent with the thought expressed in the forego-
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ing quotation. Prior to the Tort Claims Act, military per-

sonnel were included within the scope of the various

claims statutes, no doubt because of the many restrictions

that have always been (and still are) contained in the Mili-

tary Personnel Claims Act. And when the Tort Claims

Act removed negligence claims from those prior statutes

and put them under the Tort Claims Act, it is entirely

consistent to apply such rights to military personnel.

Where the loss is incident to service and without fault

on the part of the Government, they have the restricted

benefits of the Military Personnel Claims Act; but where

the loss is due to negligence, the reason for the restricted

rights granted by the Military Personnel Claims Act dis-

appears, and they are entitled to make claim under the

Tort Claims Act.

Another basic distinction between personal injury and

property damage claims (implicit in the Feres case and

also noted in the Brooks case), and that justifies different

treatment thereof, is the possibility of double compensa-

tion if two remedies are available for personal injury

claims, since the damages are unliquidated. In the Brooks

case, in order to meet this problem, the Supreme Court

directed the lower court to give the Government credit

for the compensation, etc., benefits in making its general

damage award, so as to prevent a double payment. But

in the case of property damage, the article can only have

one value and if the soldier has been paid for it under the

Military Personnel Claims Act, he cannot make a further

claim for it under the Tort Claims Act, or vice versa.
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Congress in enacting the Tort Claims Act did not indi-

cate a desire or intent to discriminate against military

personnel and leave them without any remedy where the

Government negligently damaged their personal property.

It is submitted that such a harsh and unnecessary result

should not be reached, in the absence of a clear expression

by Congress that it so intended.

(c) The Federal Tort Claims Act Is Generally Given a Broad

and Liberal Construction and to Do so Here Will Arrive

at a Proper Result.

"The Federal Tort Claims Act waives the Govern-

ment's immunity from suit in sweeping language. It

unquestionably waives it in favor of an injured per-

son. It does the same for an insurer whose claim

has been subrogated to his. (cit.) * * *^

"This Act does not subject the Government to a

previously unrecognized type of obligation. Through

hundreds of private relief acts, each Congress for

many years has recognized the Government's obliga-

tion to pay claims on account of damage to or loss

of property or on account of personal injury or

death caused by negligent or wrongful acts of em-

ployees of the Government. This Act merely sub-

stitutes the District Courts for Congress as the

agency to determine the validity and amount of the

claims. * * * Recognizing such a clearly defined

breadth of purpose for the bill as a whole, and

the general trend toward increasing the scope of the

waiver by the United States of its sovereign im-



—52—

munity from suit, it is inconsistent to whittle it down

by refinements."

United States v. Yellow Cab Co., 340 U. S. 543,

71 S. Ct 399, 95 L. Ed. 523.

And in footnote 5 of that case, the Supreme Court quoted j

the following from the opinion of this Court in Employ-

ers' Fire Ins. Co. v. United States, supra (C. A. 9), 167 i

F. 2d 655:

"Where a statute contains a clear and sweeping

waiver of immunity from suit on all claims with

certain well denned exceptions, resort to that rule (of

strict construction) cannot be had in order to enlarge

the exceptions."

In the words of the Yellow Cab Co. case, supra, to

construe the Tort Claims Act to permit claims of military

personnel for service connected property damage losses

negligently caused to be asserted under that Act "does not

subject the Government to a previously unrecognized type

of obligation." On the contrary, as has been pointed out,

such claims were within the scope of the Military Claims

Act (both as to the administrative and Congressional

bill provisions thereof) and its predecessor statutes, which

were replaced (as to negligence claims) by the Tort

Claims Act.
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III.

The Damage to the Trailers Was Not Service Con-
nected Within the Rule of the Feres Case.

(a) The Facts.

The stipulation recites that the Trailer Park was oper-

ated by the Government as a "convenience and accommo-

dation" for the personnel and their famiHes; they were

not required to live there, and were free to live off the

Base; they paid rental for the space; none of the personnel

involved had any duties with respect to the plane that

crashed; they were off duty and off the base at the time

the crash occurred [Tr. 13-16].

(b) The District Judge's Ruling.

The District Judge concluded that the service-connected

rule of the Feres case applied to property damage losses;

that in determining whether the losses were service-con-

nected in so far as the Tort Claims Act was concerned,

the sole test was whether they were "incident to service"

under the Military Persomiel Claims Act; as he put it

—

"* * * the key to the proper application of the

term 'incident to service' to property losses is the

Military Personnel Claims Act of 1945. [Tr. 26.]

* * * Since property losses of mihtary personnel

incident to their service are compensable exclusively

under the Military Personnel Claims Act, that Act

must be the guide in determining what losses are

'incident to service.' " [Tr. 29.]

And he concluded that in determining whether a loss

was "incident to service" under the Military Personnel

Claims Act, the following was the test:

"* * * the term * * * was not employed in

the statute in any restricted sense to require that a
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compensable loss occur during the performance of

military duties or on a military base. The term was

used in a general sense merely to indicate that the

loss must bear some substantial relation to the claim-

ant's military service." [Tr. 34.]

Based on the foregoing, the District Judge concluded

that the trailer losses were "incident to service" under the

Military Personnel Claims Act, and hence ipso facto not

cognizable under the Tort Claims Act.

(c) The Rule of the Feres Case.

As heretofore noted, the Feres case was preceded by the

Brooks case. In the latter case, a soldier while on furlough

was injured by a negligently driven Army truck. In up-

holding the soldier's right to sue under the Tort Claims

Act, the Supreme Court stated (p. 1204 of 93 L. Ed.):

"But we are dealing with an accident which had

nothing to do with the Brooks' army careers, injuries

not caused by their service except in the sense that all

human events depend upon what has already tran-

spired."

In the Feres case (actually 3 cases), the claims involved

negligent injuries to soldiers while on active duty; e.g.,

in one case a defective heating plant in an Army barracks

in which the soldier was quartered caused a fire; and in

the other two cases, Army surgeons negligently operated

on the soldiers in Army hospitals.

In the Feres case, the Court expressly approved the

Brooks case but distinguished it upon the following

grounds (p. 161 of 95 L. Ed.):

"The injury to Brooks did not arise out of or in

the course of military duty. Brooks was on furlough
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* * * under compulsion of no orders or duty and

on no military mission. * * * Brooks' relation-

ship while on leave was not analogous to that of a

soldier injured while performing duties under orders.

"We conclude that the Government is not liable

under the Federal Tort Claims Act for injuries to

servicemen where the injuries arise out of or are in

the course of activity incident to service."

In Herring v. United States (Colo.), 98 Fed. Supp. 69,

70, the court discussed the Feres and Brooks cases and

noted that the test to be applied under the Tort Claims Act

as announced by those cases was as follows:

"The determining factor appears to he the status

of the injured party. Thus, the first fact pointed

out by Mr. Justice Jackson in the Feres case is that

the injured * * * parties * * * were soldiers

on active duty.

In Brooks v. United States (cit.), the United

States Supreme Court allowed recovery to a soldier

who received his injury while on furlough. If an

injury which a soldier received during war time,

while he was home on furlough (subject to military

regulations and call at any time), does not arise out

of and is not incidental to military service, * * *^

''This argument can be even further fortified by

the fact that in the Brooks case, where recovery

was permitted to a soldier, the injury was caused by

an United States Army truck. This last factor, and

the stress which the Supreme Court put on the dis-

tinction between a soldier on active duty and a soldier

on furlough, indicates that the source and circum-

stances of the injury are relatively unimportant in

judicial determination whether the wrong arose out
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of or was incidental to military service. The Brooks

case stands unimpeached and is as much the law of

the land today as it was in 1949."

Nor is there any distinction made in applying the test

of these cases as between whether the soldier was on leave

or furlough. It was so held in Brown v. United States

(S. D., W. Va.), 99 Fed. Supp. 685, 687, where a sailor,

on a liberty pass, was killed while swimming in a pool

on a navy base, and the right of his heirs to sue for

wrongful death under the Tort Claims Act was upheld:

"It will thus be seen that so far as the Federal Tort

Claims Act is concerned the Supreme Court uses the

words 'on furlough' and 'on leave' as synonymous.

In both cases the soldier is not on active duty, is not

under compulsion of any orders or duty and is not

on any military mission. He is free to go and do as

he wishes."

It has also been held that the service-connected personal

injury test of the right to sue under the Tort Claims Act

does not depend on whether the injury occurs on or off

a military base.

For example, in Samson v. United States, supra (S, D.,

N. Y.), 79 Fed. Supp. 406, 409, the right of a soldier to

sue under the Tort Claims Act was upheld where he was

injured at Fort Dix, where he was stationed, while riding

on a bus provided by the Army during his off duty hours.

Said the court:

"In the case at bar the deceased did not receive his

injury as an incident to his serznce. At the time of

his accident he zvas merely a passenger in a bus oper-

ated by the War Department. The fact that he was

wearing his army uniform did not exclude him from

his right to sue."
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And see to the same effect, Brown v. United States,

supra, 99 Fed. Supp. 685, where the sailor was killed

while on a naval base.

(d) The Damage to These Trailers Did Not "Arise Out of

or in the Course of Activity Incident to the Service"

of the Personnel Concerned.

The foregoing cases all dealt with personal injury

claims. Assuming for the sake of argument that the rule

of the Feres case applies to property damage claims,

should the test be any more stringent or restrictive than

that applied to personal injury claims? It is submitted

that reason and authority require a negative answer.

A factual situation similar to that here involved was

considered in Lund v. United States (Mass.), 104 Fed.

Supp. 756, where it appeared that a naval aviation officer

on active duty, and going on an official flight, drove his

private car to the air field and parked it in an authorized

naval parking area. While so parked, and while the of-

ficer was on his flight, a navy plane negligently damaged

the car. He sued to recover the damage to his car under

the Tort Claims Act and was awarded a judgment. In so

holding the court referred to the rules announced by the

Feres and Brooks cases as to personal injury claims and

then stated (pp. 757-758)

:

"This case differs on its facts since we are here

concerned with damage to the personal property of a

member of the armed forces rather than with per-

sonal injury or death.

The case is not without difficulty. It is clear,

however, that the plaintiff had the right to and did

select the means of transportation used by him to

arrive at his duty station. He was required by the

Navy to be at the Air Station on the critical date to
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take a training flight, but the Government did not

care whether he traveled there by street car, bus, or

private vehicle. He chose to use his own automobile,

which choice he made in furtherance of his own

purposes. I conclude, therefore, that the use of the

motor vehicle, and the act of parking it in a desig-

nated area were not 'incident to' his service, and that

the Feres * * * decision, supra, does not bar re-

covery. The vehicle was not employed by him in

the performance of his duties as a member of the

Armed Forces, nor was it used by him during the

time that he was engaged in performing those duties.

The use of a privately-owned automobile does not

'arise out of the military service of the plaintiff.'

I conclude that the case is within the jurisdiction

of this Court by virtue of the Federal Tort Claims

Act, 28 U. S. C. A., Sec. 2671, et seq.; * * *."

It is submitted that the reasoning and conclusion in

the Lund case are applicable to the instant case; in fact,

if anything, the facts of the instant case present a stronger

case for coverage under the Tort Claims Act. In the

Lund case, the plaintiff was on active duty at the time

of the accident and he had to get to the air field to make

his flight, and the use of an automobile was a reasonable

way to get there. But in the instant case, the stipulation

permits the finding that the soldiers were off duty and off

the Base on their own personal business at the time of the

accident. To paraphrase the Lund case, "The Govern-

ment did not care whether the soldiers lived in trailers

or in houses, or on or off the Base." The choice to live

in the trailers and to park them on the Base was "a choice

which they made in furtherance of their own purposes."
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The use of the trailers and the parking- of them were not

"incident to the service," and "the trailers were not em-

ployed by them in the performance of their duties, nor

were they used by them while performing their duties."

The District Judge noted the decision in the Lund case,

but refused to follow it for the sole reason that in that

case "the court gave no consideration to the Military

Personnel Claims Act" [Tr. 34], There are several an-

swers to this:

(1) As noted in Point I, supra, the Military Personnel

Claims Act does not require a holding contra to the

Lund case. Therefore, there was no occasion for the

Court to consider that Act. In the Lund case, the Gov-

ernment apparently did not consider that Act pertinent

or no doubt it would have called it to the attention of the

Court, and it would then no doubt have been discussed

in the opinion. It is also pertinent to note that the Gov-

ernment apparently did not consider the Lund decision to

be incorrect as it took no appeal therefrom.

(2) The test of "incident to service" under the Mili-

tary Personnel Claims Act is not the same as the service

connected test of the Feres case with respect to the Tort

Claims Act.''

(3) The decision in the Lund case is sound and should

not be summarily disregarded.

The soundness of the conclusion reached in that case

finds support in several opinions of the Judge Advocates

General of the Army and Air Force.

'^This point will be discussed further hereinafter.
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Held Not Incident to Service.

Army officer parked his car in an authorized parking

lot on the Post and it was damaged by an Army truck.

Held, car damage not incident to service.

2 Bull. JAG 274-275.

A soldier, off duty, was driving his car on the Post

when it was hit by an Army truck. Held, car damage

not incident to service.

4 Bull. JAG 62.

Officer, on leave, on way back to his station obtained

a ride in an Army plane which crashed and damaged his

personal effects. Held, damage not incident to service.

3 Bull. JAG 426.

Civilian Army instructor used his own radio equipment

while teaching. When not using it he stored it in a

building on the Post, where it was damaged in a fire.

Held, damage not incident to service since he was not

using the equipment at the time of the fire and because

he was not required by the Army to use the equipment in

his work.

4 Bull. JAG 185.

Civilian employee of Air Force kept his gauge tachome-

ter in a locker furnished by the Air Force, where it was

burned in a fire. Held, damage not incident to service,

as the use of lockers, although authorized, was for per-

sonal convenience of the user, and the Government exer-

cised no control over the property contained therein.

1 Dig. Ops., Claims, Sec. 93.1, p. 63.

J
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Airman went swimming in Air Force pool and checked

his watch in checkroom run by Air Force. He did not

get it back. Held, loss not incident to service, because

the soldier was using the facility for his convenience and

pleasure while off duty.

2 Dig. Ops., No. 3, Claims, Sec. 94.1, p. 15.

Air Force personnel sent clothes to Air Force laundry

where it was lost. Held, loss not incident to service since

the use of Air Force laundry by personnel is a privilege,

which is granted as a matter of courtesy.

3 Dig. JAGAF, Claims, Sec. 21, p. 6;

1 Dig. Ops., Claims, Sec. 94.3, p. 65;

1. Dig. Ops., Claims, Sec. 94.3, pp. 68-69.

Held Incident to Service.

Army officer was driving his car under orders for a

permanent change of station which authorized travel by

private conveyance, when he was struck by an Army
truck. Held, car damage incident to service.

3 Bidl JAG 521.

Army officer was traveling in his auto pursuant to

temporary duty orders when hit by Army truck. Held,

car damage incident to service.

4 Bull. JAG 287, supra.

The test announced by the Feres case is whether the

injury "arises out of or in the course of military duty."

A consideration of the foregoing cases and rulings jus-

tifies the conclusion that whether it be personal injury or

property damage, it is not service connected if the soldier

is off duty at the time of the injury or damage, or if he

is merely making use, for his own convenience, of an
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authorized Government facility zvhich he is not ordered

to use, e.g., parking lot, storage locker, laundry, bus,

swimming pool.

Applying the foregoing to the instant case, we have

present the following factors which justify the conclu-

sion these losses were not service connected: the plane

crash had nothing whatever to do with the soldiers'

service, and the only reason the trailers were involved

was because of the fortuitous circumstance that they were

physically present near the place where the plane crashed;

the use of the trailer park was a courtesy and privilege

offered by the Government for the convenience of the

personnel which they were not ordered or required to

use in connection with their service; the soldiers were

off duty and off the Base at the time of the crash.

We need only consider the situation that would exist

if the crash had occurred off the Base to confirm the fore-

going. The soldiers were free to live ofif the Base, and

let us suppose they had their trailers parked in a private

trailer park a mile from the Base, and that the plane

crashed at that point and damaged the trailers. It is

submitted that under no tenable theory would the losses

in that situation be service connected within the rule of the

above cited cases and rulings. And yet, whether the loss

occurred on or off the Base, the trailers would be serving

the identical function. And, as we have seen, the fact

that the losses occurred on the Base and that the soldiers

were using a Government facility {e.g., parking lot, locker,

laundry, bus, swimming pool), here, a trailer park, at the

time of the loss, does not make the losses service con-

nected.

It is submitted that these losses did not "arise out of

the service" within the meaning of the Feres case.
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(e) The Military Personnel Claims Act Is Not the Test o£

Whether the Losses Were Service Connected.

The District Judge concluded that if these losses were

incident to service within the Military Personnel Claims

Act, they were ipso facto service connected under the rule

of the Feres case. He apparently reached this conclusion

because he had construed said Act to be the sole remedy

of service personnel for such losss [Tr. 26, 29].

It is submitted that this is a non sequitiir, especially

since the premise upon which it is based is untenable.

In passing the Military Personnel Claims Act, the Gov-

ernment was granting certain claim benefits to soldiers for

losses for which the Government would not normally be

liable, in the absence of such an Act. Liability was not

conditioned upon a showing of fault. It may well be, as

stated by the District Judge, that such an Act should be

construed "liberally" [Tr. 33], and it is only necessary

"that the loss must bear some substantial relation" to

their service [Tr. 34], in order to come within the scope

of the Act.

But the Tort Claims Act makes the Government liable

only where it is negligent. Basically, it covers "any

claim" of any person, subject to the restriction announced

by the Feres case. In determining whether service per-

sonnel should be deprived of a right to make claim under

that Act, entirely different considerations should govern

than in determining whether a claim is included under the

Military Personnel Claims Act. For example, in the

Brooks case, supra, where a soldier was held entitled to

sue under the Tort Claims Act where injured while on

furlough, he had already been paid compensation benefits

because his injuries were incurred "in line of duty" (38
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U. S. C. A., Sec. 701), since a soldier injured on fur-

lough is, for the purposes of the compensation, hospital

and medical benefits statute, as much regarded injured

"in line of duty" as one injured on active duty. So what

may be deemed service connected for one purpose (com-

pensation statutes), may not be service connected for

another purpose (Tort Claims Act).

The Military Personnel Claims Act is far from a sub-

stitute for or analogous to the Tort Claims Act, and the

statutory history of the two acts shows that Congress

did not intend the Military Personnel Claims Act to be

the sole remedy of service personnel for service con-

nected property damage losses. Therefore, in determining

whether a loss is service connected for purposes of the

Tort Claims Act we should look at that Act, its legisla-

tive history and background, and the cases decided under

it, and not be restricted or guided by whether a particular

claim is incident to service under the Military Personnel

Claims Act. The danger in doing the latter is well illus-

trated by the decision of the District Judge. Having de-

termined that these losses were incident to service under

the Military Personnel Claims Act (but excluded from

coverage thereunder), he leaves the claimants without any

remedy. Had he looked at the issue squarely as one

arising under the Tort Claims Act, at the history of that

Act and the Acts it supplanted, and the cases considering

the issue under that Act, it is submitted that the conclu-

sion would have been that these losses were not service

connected, and that they were cognizable under the Tort

Claims Act.
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(f) There Is No Issue of Estoppel Available to the

Government.

In the District Court the Government urged that ap-

pellants were estopped to deny that these losses were

''incident to service," because the owners of the trailers

had made claim under the Military Personnel Claims Act

for certain uninsured losses and certain payments were

made on such claims by the Government. The District

Judge found it unnecessary to rule on this issue [Tr.

25-26].

Assuming the point is available to appellee on this

appeal, it has no merit for the following reasons

:

(1) The claim forms and approvals by the Government

affirmatively show that the Government was fully ap-

prised therein of all of the circumstances surrounding the

losses, and that the insurers had already paid the trailer

losses and were then the owners of all claims for damage

thereto [Tr. 18-20].

Since the Government itself knew all the facts and

necessarily made its own decision as to whether the claims

were ''incident to service," the basic elements of an estop-

pel are lacking. In any event, since the soldiers did not

own the claims for the trailer damage at the time they

filed their uninsured claims, the acts of the soldiers in

filing such claims could not estop the insurers, who did

not participate therein. For example, where a tort-feasor

settles with an injured party and takes a full release with

knowledge that an insurer has been subrogated to all or

part of the claim, the release is not effective to bar the

subrogation claim.

. Mitchell V. Holmes, 9 Cal. App. 2d 461, 50 P. 2d

473;

29 Am. Jur. 1005-1006, Sec. 1344;
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105 A. L. R. 1433.

(2) The Air Force Regulations required the soldiers'

claims to be filed first under the Military Personnel

Claims Act, and then the Air Force was to determine

whether the claims would be paid under that Act or one

of the other claim statutes, e.g., the Tort Claims Act

(32 C. F. R., Sec. 836.103). In view of this requirement,

no estoppel can be predicated in favor of the Government.

(3) A claim or finding of "incident to service" under

the Military Personnel Claims Act is not a claim or

finding that the claim is service connected under the Tort

Claims Act.

(4) The Military Personnel Claims Act excludes

claims that are recoverable from insurers, but such claims

are cognizable under the Tort Claims Act. To permit

the Government to administratively make a finding of

"incident to service" without even giving notice or a

hearing to appellants, and then to assert that such finding

is binding upon them and operates to deprive them of

their day in court, would be in violation of the most ele-

mental concept of due process.

It is submitted that the judgment of dismissal should

be reversed and the case tried on its merits.

Respectfully submitted,

William H. Levit,

Long & Levit,

Attorneys for Appellants.
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Preferred Insurance Company, a Corporation; Michi-

gan Surety Company, a Corporation; Mid-States

Insurance Company, a Corporation; and The Mer-

cantile Insurance Company of America, a Corpo-

ration,
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vs.

United States of America,

Appellee.

Appeal From the United States District Court for the

Northern District o£ California, Southern Division.

APPELLANTS' SUPPLEMENTAL BRIEF.

Appellants desire to call the Court's attention to the

following cases decided since filing its Brief herein, and

to reply to the Government's Supplemental Brief.

1. United States v. Peter Brown^ (U. S. Supreme

Court, decided 12/6/54, and reproduced in full in the

Appendix hereto). In its Briefs (Govt. Br. pp. 10-15;

^The Court of Appeals decision in this case was cited in Appel-
lants' Reply Brief, footnote 5, page 10.
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vSupp. Br. p. 2), the Government took the position that

the ''ratio decidendi" of the Feres case was that the exist-

ence of a statutory compensation system preckided a

soldier from suing under the Federal Tort Claims Act for

service-incident personal injuries, such compensation sys-

tem being the exclusive remedy for such injuries. From

this premise, the Government concluded (p. 15) that the

Military Personnel Claims Act must likewise be deemed

to be the exclusive remedy for service-incident property

damage claims.

In the Brown case, the Supreme Court declares that

Feres did not so hold. To the contrary, that Court re-

affirms its previous holding in Brooks v. United States

that the compensation acts do not provide that they are

and they were not intended as the exclusive remedy for

injured service personnel.

In the Brown case, the Supreme Court states that the

basis of Feres was "the extreme results that might obtain

if suits under the Tort Claims Act were allowed for

negligent orders given or negligent acts committed in

the course of military duty" and because the Tort Claims

Act was not intended " 'to visit the Government with

novel and unprecedented liabilities.'
"

It is submitted that the Brozvn case strengthens the

contention of appellants (Appellants' Br. pp. 41-42, 48-51),

that nothing in Feres requires a holding that suit may

not be brought under the Tort Claims Act for service-

incident property damage claims. As pointed out in Feres

(see Appellants' Br. p. 42), the general claim statutes

(including the Military Claims Act of 1943) have always

excluded service-incident personal injury claims. On the

other hand, for over 40 years the general claim statutes
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were construed as including service-incident property

damage claims. And such recognition was expressly pro-

vided for in Section 4 of the 1945 Military Personnel

Claims Act, which specifically made the 1943 Military

Claims Act applicable to service-incident property damage

claims. And, in turn, the Tort Claims Act repealed (pro

tanto), and took jurisdiction of negligence claims covered

by, the Military Claims Act.

The Supreme Court was not legislating in Feres, but

merely construing the Tort Claims Act in light of a long

history with respect to service-incident personal injury

claims. Since an entirely contrary history exists with

respect to service-incident property damage claims, and

Congress has for many years evidenced a clear intent to

accord soldiers the same claim rights with respect to

service-incident property damage claims as are accorded

civilians, and such rights have been accorded for many

years and can continue to be accorded without disrupting

military discipline, Feres is not applicable. Feres was at

pains to point out that the decision there reached was

not unfair to soldiers, as the compensation system pro-

vided generous, uniform and certain benefits. But here,

the Government is urging the application of Feres in

order to sharply curtail claim rights of all Defense De-

partment personnel. If Feres is applied to negligently

caused service-incident property damage claims, there will

be many such claims for which service personnel will be

without any remedy. Such result should not be reached

in the absence of a compelling reason therefor.

2. Snyder v. United States (U. S. D. C, Dist. Md.),

118 Fed. Supp. 585. Plaintiff husband was a Sergeant in

the Air Force stationed at Bowling Air Force Base. He
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and his wife (also a plaintiff) lived in a house near the

Base. At a time when Sergeant Snyder was home on a lib-

erty pass (not a furlough), a plane from the Base crashed

into their house and injured the plaintiffs and damaged

their household furniture and personal effects. They

brought suit under the Federal Tort Claims Act to recover

for personal injuries and property damage. The Govern-

ment contended that the claim for property damage was

not covered by the Federal Tort Claims Act and was com-

pensable exclusively under the Military Personnel Claims

Act. Chief Judge Coleman rejected this contention because

(p. 588 of 118 Fed. Supp.)

:

"* * * that Act is not by its express terms

applicable to the present case, since the house which

was destroyed, together with personal property was

not quarters 'assigned' to (Sergeant Snyder) incident

to his military service. See Fidelity-Phenix Fire Ins.

Co. V. U. S., Ill F. Supp. 899."

In other words, the Court ruled that property damage

claims that were excluded from coverage under the Mili-

tary Personnel Claims Act were covered by the Federal

Tort Claims Act (see discussion of this precise point in

Appellants' Br. pp. 43-52). The Government appealed

from the Snyder judgment to the Court of Appeals for

the Fourth Circuit.^ An examination of the Government's

Brief on said appeal discloses that the Government urged

no error with respect to the above-mentioned construction

of the Military Personnel Claims Act, the sole point urged

on appeal being alleged excessive damages.

^We are advised the appeal was argued 11/18/54 and has not yet

been decided.
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3. Barnes v. United States (U. S. D. C, W. D., Ky.),

103 Fed. Supp. 51.^ A soldier, on pass (not furlough),

while driving his automobile (not on the post) was negli-

gently struck by a government vehicle. The Court ren-

dered judgment under the Federal Tort Claims Act in

favor of the soldier for both personal injury and prop-

erty damage, including his auto and other personal prop-

erty. We are advised that the Government took no appeal

from this judgment.

4. Zoula V. United States (cited in Government's Sup-

plemental Brief). The following comments appear to be

pertinent with respect to this case.

(a) Throughout the opinion, the Court minimizes the

holding in the Brooks case, and, in effect, states that the

Supreme Court and other Federal courts have since dis-

approved of much of the language and reasoning of

Brooks. In view of the decision of the Supreme Court

in United States v. Peter Brown (supra), in which the

holding and reasoning of Brooks is reaffirmed, it would

seem that the weight that might otherwise be given to

the Zoula opinion is considerably diminished.

(b) Zoula holds that an injury sustained by a soldier

while on pass, since he is technically still on duty, is inci-

dent to service. While this conclusion appears question-

able (see Snyder and Barnes cases, supra, and Brown

and Samson cases, cited p. 56, Appellants' Br.), such

holding necessarily distinguishes Zoula from the instant

case. Here the stipulation provides that the soldiers were

"off duty," which would be exactly opposite to Zoula's

^This case was decided prior to the filing of appellants' briefs but

was inadvertently omitted therefrom.



construction of the status of a soldier on pass. For ex-

ample, in United States v. Peter Brown, the dissent refers

to the soldier in Brooks as being "off duty," when his

status was actually on furlough, thus indicating the iden-

tity of the two.

(c) As to the personal property issue, Zoula merely

cites the opinion of the District Court herein and con-

cludes without any discussion or reasoning that the Mili-

tary Personnel Claims Act is the exclusive remedy for

service-incident property damage claims. It is submitted

that in the absence of an indication that the Court con-

sidered^ the important questions of statutory history and

the administrative and congressional interpretation and

construction of the pertinent claims statutes, the Zoula

opinion can hardly be considered an authoritative answer

to the problems presented on this appeal.

(d) Zoula involved alleged service-incident damage to

an automobile belonging to a soldier, and in reaching its

conclusion, the court appears to rely entirely on the cita-

tion of the decision of the District Court herein. This

confirms our contention (Appellants' Br. p. 47), con-

*We have examined the Appellants' and Government's Briefs in

Zoula. As to the property damage issue the appellants devote only
a page and a half which is restricted to the citation of and quotation
from Lund v. United States (See Appellants' Br. herein, p. 57). The
Government's Brief (filed several months after its brief was filed

herein, and apparently prepared by the same lawyers who prepared
its Brief herein) makes practically the same arguments as in the
instant appeal. It entirely omits any reference to the statutory
history and provisions of the various general claim statutes, or the

administrative and congressional interpretation that they included
service-incident property damages claims (See Appellants' Br. here-
in, pp. 11-43). And in reproducing what it claims to be the "perti-

nent part" of the Military Personnel Claims Act of 1945, it omits
Section 4 thereof (which reinstated service-incident property damage
claim rights under the Military Claims Act of 1943).
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curred in by the Government (see Appellants' Rep. Br.

p. 1), that the holding of the District Court herein is

applicable to and greatly restricts the claim rights of all

military and civilian personnel of the Defense Depart-

ment. However, Zoula goes one step further than the

District Judge desired to go herein, and applies the ruling

of the District Court, without any discussion whatsoever,

to a claim for damage to a motor vehicle, which claim

is excluded from coverage under the Military Personnel

Claims Act [Tr. 36]. The District Court herein attempted

to leave this question undecided by his Opinion [Tr. 36]

;

but it would appear (based on the decision in Zoula and

as contended in Appellants' Br. herein pp. 46-48), that

the decision of the District Judge is, in fact, tantamount

to a holding that all service-incident property damage

claims are excluded from the Tort Claims Act, even though

such claims are excluded from coverage or covered only

on a restricted basis under the Military Personnel Claims

Act.

Respectfully submitted,

William H. Levit,

Long & Levit,

Attorneys for Appellants.
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APPENDIX.

No. 38.—October Term, 1954.

United States of America, Petitioner, v. Peter Brown.

(December 6, 1954.)

On Writ of Certiorari to the United States Court of

Appeals for the Second Circuit.

Mr. Justice Douglas delivered the opinion of the Court.

This is a suit under the Federal Tort Claims Act, 28

U. S. C. § 1346(b), brought by respondent, a discharged

veteran, for damages for negligence in the treatment of

his left knee in a Veterans Administration hospital. The

injury to the knee occurred while respondent was on

active duty in the Armed Services. The injury led to his

honorable discharge in 1944. In 1950, the Veterans Ad-

ministration performed an operation on the knee; but the

knee continued to dislocate frequently. So another oper-

ation was performed by the Veterans Administration in

1951. It was during the latter operation that an allegedly

defective tourniquet was used, as a result of which the

nerves in respondent's leg were seriously and permanently

injured.

The Veterans Act, 48 Stat. 526, 38 U. S. C §501a,

allows compensation both where the veteran suffers injury

during hospitalization and where an existing injury is

aggravated during the treatment. Each is considered as

though it were "service connected." Respondent received

a compensation award for his knee injury when he was

honorably discharged; and that award was increased

after the 1951 operation.

The District Court agreed with the contention of

petitioner that respondent's sole relief was under the



—2—
Veterans Act and dismissed his complaint under the Tort

Claims Act. The Court of Appeals reversed. 209 F. 2d

463. The case is here on a petition for certiorari which

we granted because of doubts as to whether Brooks v.

United States, 337 U. S. 49, or Feres v. United States,

340 U. S. 135, controlled this case.

The Brooks case held that servicemen were covered

by the Tort Claims Act where the injury was not inci-

dent to or caused by their military service. (337 U. S.

49, 52.) In that case, servicemen on leave were negli-

gently injured on a public highway by a government em-

ployee driving a truck of the United States. The fact

that compensation was sought and paid under the Vet-

erans Act* was held not to bar recovery under the Tort

Claims Act. We refused to "pronounce a doctrine of

election of remedies, when Congress has not done so."

Id., 53.

The Feres decision involved three cases, in each of

which the injury, for which compensation was sought

under the Tort Claims Act, occurred while the service-

man was on active duty and not on furlough; and the

negligence alleged in each case was on the part of other

members of the armed forces. The Feres decision did

not disapprove of the Brooks case. It merely distin-

guished it, holding that the Tort Claims Act does not cover

"injuries to servicemen where the injuries arise out of

or are in the course of activity incident to service."

(340 U. S. 135, 146.) The peculiar and special re-

*We indicated that recovery under the Tort Claims Act should

be reduced by the amounts paid by the United States as disability

payments under the Veterans Act. 337 U. S. 52, 53-54. See the

case on remand, United States v. Brooks, 176 F. 2d 482, 484.
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lationship of the soldier to his superiors, the effects of

the maintenance of such suits on discipHne, and the ex-

treme results that might obtain if suits under the Tort

Claims Act were allowed for negligent orders given or

negligent acts committed in the course of military duty,

led the Court to read that Act as excluding claims of that

character. {Id., 141-143.)

The present case is, in our view, governed by Brooks

not by Feres. The injury for which suit was brought

was not incurred while respondent was on active duty or

subject to military discipline. The injury occurred after

his discharge, while he enjoyed a civilian status. The

damages resulted from a defective tourniquet applied in a

veteran's hospital. Respondent was there, of course,

because he had been in the service and because he had

received an injury in the service. And the causal rela-

tion of the injury to the service was sufficient to bring

the claim under the Veterans Act. But, unlike the claims

in the Feres case, this one is not foreign to the broad

pattern of liability which the United States undertook by

the Tort Claims Act.

That Act provides that, "the United States shall be

liable ... in the same manner and to the same extent

as a private individual under like circumstances . .
."

28 U. S. C. §2674. The Feres case emphasized how sharp

would be the break in tradition if the claims there as-

serted were allowed against the United States, the Court

noting that the effect of the Tort Claims Act is "to waive

immunity from recognized causes of action." "not to

visit the Government with novel and unprecedented liabili-

ties." 340 U. S. 135, 142. But that cannot be said here.

Certainly this claim is one which might be cognizable
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under local law, if the defendant were a private party.

Responsibility of hospitals to patients for negligence may

not be as notorious as the liability of the owners of auto-

mobiles. But the doctrine is not novel or without sup-

port. See, for example, Sheehan v. North Country Com-

munity Hosp., 273 N. Y. 163, and the cases collected,

in 25 A. L. R. 2d 29.

Congress could, of course, make the compensation sys-

tem the exclusive remedy. The Court held in Johansen

v. United States, 343 U. S. 427, that Congress had done

so in the case of the Federal Employees Compensation

Act with the result that a civilian employee could not sue

the United States under the Public Vessels Act. We
noted in the Brooks case, 337 U. S. 49, 53, that the usual

workmen's compensation statute was in this respect dif-

ferent from those governing veterans, that Congress had

given no indication that it made the right to compensa-

tion the veteran's exclusive remedy, that the receipt of

disability payments under the Veterans Act was not an

election of remedies and did not preclude recovery under

the Tort Claims Act but only reduced the amount of any

judgment under the latter Act. We adhere to that result.

We adhere also to the line drawn in the Feres case be-

tween injuries that did and injuries that did not arise out

of or in the course of military duty. Since the negligent

act giving rise to the injury in the present case was not

incident to the military service, the Brooks case governs

and the judgment must be

Affirmed.
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Mr. Justice Black, with whom Mr. Justice Reed and

Mr. Justice Minton join, dissenting.

In Brooks v. United States, 2>Z7 U. S. 49, we held that

actions for damages could be brought against the Govern-

ment for injuries to one soldier and the death of another

due to negligent operation of an army truck. But we

pointed out that the accident there had nothing to do

with the ''army careers" of the soldiers and was neither

caused by nor incident to their military service. When

injured the two soldiers were off duty and were riding

along a state highway in their own car on their own busi-

ness which bore no relationship of any kind to any past,

present or future connection with the army. Thus, the

two soldiers would have been injured had they never worn

a uniform at all. In this case, however, the injury is

inseparably related to military service and the Brooks

case should not be held controlling. But for his army

service this veteran could not have been injured in the

veterans hospital as he was eligible and admitted for

treatment there solely because of war service which gave

him veteran status. Moreover, he was actually being

treated for an army service injury.

For a hospital injury a veteran is entitled to precisely

the same disability benefits as if the injury had been

inflicted while he was a soldier.* We have previously

*"Where any veteran suffers ... an injury or an aggrava-

tion of any existing injury, as the result of hospitalization or medi-

cal or surgical treatment . . . benefits . . . shall be awarded
in the same manner as if such disability, aggravation or death were
service connected. . . ." 48 Stat. 526, 38 U. S. C. §501a.



held, I think correctly, that a soldier injured in a hospital

cannot also sue for damages under the Tort Claims Act.

Feres v. United States, 340 U. S. 135. But the Court

now holds that a veteran can. To permit a veteran to

recover damages from the Government in circumstances

under which a soldier on active duty cannot recover seems

like an unjustifiable discrimination which the Act does not

require.
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States.
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The Court's jurisdiction rests on 28 U. S. C. 1291 by-

reason of notice of appeal tiled June 19, 1953, from a

judgment in favor of the United States entered on June

16,1953 (R. 39).
STATEMENT

This is an appeal from a judgment dismissing a com-

X)laint by the appellant insurers against the United

States under the Federal Tort Claims Act, seeking reim-

bursement for the proceeds of property damage policies

paid to certain insured servicemen whose house trailers

had been damaged by the crash of an Air Force plane.

On August 5, 1950, at approximately 10 p. m., an

Air Force B-29 crashed at the Fairheld-Suisun Air

Force Base in California a few seconds after its take-off

from that Base (R. 19). The point of impact was near

the Base's Trailer Park, containing 48 trailers owned

and occupied by servicemen assigned to the base and

their dependents (R. 13, 20). The trailers and house-

hold and personal belongings contained therein suffered

considerable damage. Appellant insurers, whose claims

are involved on the instant appeal, in accord with the

terms of insurance policies issued to the trailer owners,

paid them a total of $49,661 for damage to 17 trailers

(R. 5-6) .^ Administrative claims for damage to the prop-

erty belonging to the military personnel were also filed

with the Air Force under the Military Personnel Claims

Act and were "paid except for that property covered by

^ Other insurance companies paid for the damage to the remaining
trailers. Their claims, similar to those asserted by the insurers on
the instant ap])eal, were also dismissed by the court below and are

before this Court in Fidelity-Phenix Fire Insurance Co. v. United
States, No. 14001; Albert G. Whipple v. United States, No. 14002;

George Stropcck v. United States, No. 14003; Government Em-
ployees Insurance Company v. United States, No. 14004; and St.

Louis Fire & Marine Insurance Company v. United States, No.
14005.



insurance, as provided by regulations under such stat-

ute" (R. 15).

The insurers' complaint, tiled under the Federal Tort

Claims Act on November 5, 1951, alleged that the crash

resulted from negligent maintenance and operation of

the Air Force plane (R. 5). The complaint further

asserted that, by payment of the $49,661 under the poli-

cies to the servicemen, the insurers had become ''subro-

gated to the rights of their respective insureds" against

the United States to that extent (R. 6).

The United States moved to dismiss on the ground

of lack of jurisdiction (R. 10). In a supporting affida-

vit the Government showed that the insurers' subroga-

tion claims were for property losses of "military per-

sonnel in the United States Air Force stationed at

[Fairfield-Suisun] Base in the discharge of military

functions, and that all of these men were on active duty,

and duly assigned to military functions, at and about

the time of the said crash" (R. 11). The affidavit

also showed that all of the i)roperty in question "was

located on and within the said Base in an area duly as-

signed by competent military authority as an area for

trailers in which the men slept between hours of work

and that the area was under military protection." (R.

11).

The following facts with respect to the operation of

the Base Trailer Park were stipulated (R. 13) :

The detailed procedures controlling the operation and

maintenance of the Trailer Park within the confines of

the Fairfield-Suisun Air Force. Base were prescribed in a

Base regulation (R. 13). ^ Only "Air Force personnel

^ For the convenience of the Court, the full text of this Base Regu-
lation No. 30-2, issued by Brigadier General Travis on April 24,

1950, is set forth in the Appendix, infra, p. 26.



and their families who are assigned to" the Base were

allowed to use the Trailer Park facilities (R. 13
;
par. 4b,

Base Reg. 30-2, infra, p. 26). Specific assignments and

termination of trailer space were made by the Base

billetting officer (R. 13
;
par. 6a, Base Reg. 30-2, infra,

p. 27) . Assignment of trailer park space automatically

terminated "when the Base ceases to be the permanent

station of the individual concerned" (par. 6c (1), Base

B.eg. 30-2, infra, ^.21).

The Trailer Park was operated as a non-profit ac-

tivity, with the occupants charged a monthly fee deter-

mined by the Base billetting officer and by a council

appointed by the Base Commanding Officer from the

members of the Trailer Park (R. 13; pars. 3b, 5a, 7,

Base Reg, 30-2, infra, pp. 26-27. All "repairs and re-

moval of government property [could] be made by Air

Installation personnel only" (R. 14; i)ar. 10a, Base

Reg. 30-2, infra, p. 28). Like the rest of the Air Force

Base, the Trailer Park area was under military protec-

tion and subject to the jurisdiction of military police

(R. 11, 14). Military personnel in the park area could

leave the Trailer Park subject to the same restrictions

as other personnel stationed elsewhere on the Base

(R. 14).

While the military personnel living at the Base

Trailer Park were not required to live on the Base,

"the surrounding area was a critical housing area" (R.

15) . The Trailer Park accordingly had been set aside

within the Base for use by the military personnel as a

"convenience and accommodation of such personnel,

[and] for the mutual benefit of the personnel and the

Air Force" (R. 16). The trailers damaged in the

August 5, 1950, plane crash had been "permanently

placed in their positions by means of jacks or other



means for the duration of the serviceman's assignment

or until assigned to other permanent duty" (R. 17).

The court below, upon consideration of the foregoing

facts, ruled that the property damage sustained by the

Air Force personnel was incident to their service, that

their exclusive remedy was under the Military Person-

nel Claims Act, and that neither they nor their insurers

could maintain suit for that damage under the Federal

Tort Claims Act (R. 22-37) . The Government's motion

to dismiss was accordingly granted and the subrogation

claims dismissed (R. 38).

QUESTION PRESENTED

Whether the Military Personnel Claims Act, which

expressly covers "an}^ claim against the United States

" * '^ of military personnel * * * for damage to

* * * personal property occurring incident to their

service," constitutes the exclusive remedy for such

property damages and therefore precludes insurers'

subrogation claims under the Federal Tort Claims Act

for such damages.

STATUTES INVOLVED

1. Section 1346(b) of Title 28 U. S. C. (part of the

Federal Tort Claims Act)^ provides

:

Subject to the provisions of chapter 171 of this

title, the district courts, together with the District

Court for the Territory of Alaska, the United

States District Court of the Virgin Islands shall

have exclusive jurisdiction of civil actions on claims

against the United States for money damages, ac-

cruing on and after January 1, 1945, for injury or

loss of property, or personal injury or death caused

by the negligent or wrongful act or omission of any

* See footnote 1, p. 1.



employee of the Government while acting within

the scope of his office or employment, under circum-

stances where the United States, if a private per-

son, would be liable to the claimant in accordance

with the law of the place where the act or omission

occurred.

2. The Military Personnel Claims Act of 1945 pro-

vides in pertinent part (59 Stat. 225) :

^

Sec. 1. The Secretary of War, and such other

officer or officers as he may designate for such pur-

poses and under such regulations as he may pre-

scribe, are hereby authorized to consider, ascertain,

adjust, determine, settle, and pay any claim against

the United States, including claims not heretofore

satisfied arising on or after December 7, 1939, of

military personnel and civilian employees of the

War Department or of the Army, when such claim

is substantiated, and the property determined to be

reasonable, useful, necessary, or proper under the

attendant circumstances, in such manner as the

Secretary of War may by regulation prescribe, for

damage to or loss, destruction, capture, or aban-

^ The Military Personnel Claims Act was amended, subsequent to

the crash which gave rise to the claims involved in the instant case,

on July 3, 1952 (66 Stat. 321) and on August 1, 1953 (67 Stat. 317).

The first amendment expressly extended the Act to Air Force
personnel claims. The 1953 amendment enlarged the time for filing

of certain claims.

At the time of the crash involved here and before the 1952 amend-
ment making the Military Personnel Claims Act expressly applicable

to claims by Air Force personnel, the functions of the War Depart-
ment with respect to Air Force personnel claims under the Military
Personnel Claims Act had been transferred to the Secretary of the
Air Force by the National Security Act of 1947 (61 Stat. 495, 501,

503; 5 U.S.C. 626). That Act changed the title of the Secretary of

War to Secretary of the Army and created the Department of the

Air Force and its head, the Secretary of the Air Force. It also

provided for the transfer of appropriate functions from the Secre-

tary of the Army to the Secretary of the Air Force (61 Stat. 503).



donment of personal property occurring incident

to their service, or to replace such personal prop-

erty in kind: Provided, That the damage to or loss,

destruction, capture, or abandonment of property

shall not have been caused in whole or in part by

any negligence or wrongful act on the part of the

claimant, his agent, or employee, and shall not have

occurred at quarters occupied by the claimant

within continental United States (excluding

Alaska) which are not assigned to him or otherwise

provided in kind by the Government. No claim

shall be settled under this Act unless presented in

writing within one year after the accident or inci-

dent out of which such claim arises shall have oc-

currel : Provided, That if such accident or incident

occurs in time of war, or if war intervenes within

two years after its occurrence, any claim may, on

good cause shown, be presented within one year

after peace is established. Any such settlement

made by the Secretary of War, or his designee,

under the authority of this Act and such regula-

tions as he may prescribe hereunder, shall be final

and conclusive for all purposes, notwithstanding

any other provision of law to the contrary.

Sec. 2. Such appropriations as may be required

for the settlement of claims under the provisions of

the Act of March 3, 1885 (23 Stat. 350) , as amended,

shall be available for the settlement of claims under

the provisions of this Act.

Sec. 3. Sections 3483-3488 of the Revised Stat-

utes (31 U.S.C. 209-214), and the Act of March 3,

1885 (23 Stat. 350), as amended by the Act of July

9, 1918 (40 Stat. 880), and by the Act of March 4,

1921 (41 Stat. 1436; 31 U.S.C. 218-222), and by
section 6 of the Act of July 3, 943 (57 Stat. 374;

31 U.S.C. 222a, 222b), are hereby repealed.



ARGUMENT

For nearly a century before the Federal Tort Claims

Act became law in 1946, Congress, tlirougii a long series

of enactments, liad provided a detailed and comprehen-

sive system of administrative compensation for prop-

erty damage or loss sustained by military personnel

incident to their service. Congressional reexamination

of these numerous statutes disclosed the need for co-

ordinating their various provisions and resulted in the

Military Personnel Claims Act of 1945. In Point I we

show that this 1945 Act is the exclusive remedy for

damage or loss of property of a member of the Armed
Forces incident to his service and thus precludes his

recovery of damages under the Federal Tort Claims Act.

We further show in Point II that the exclusiveness

of this Military Personnel Claims Act remedy bars suit

under the Federal Tort Claims Act not only by the

serviceman, but under settled principles of subrogation,

by his insurer.

I

The Military Personnel Claims Act Remedy Precludes an Action

by a Memher of the Armed Forces under the Federal Tort

Claims Act for Property Damage Incident to His Service

Almost one hundred years before the enactment of

the Federal Tort Claims Act in 1946, Congress had

established a system for compensating servicemen for

personal property damage incident to their service. As

early as 1849, Congress made express provision for pay-

ment by the Government of various types of property

damage incident to the claimant's military service. Act

of March 3, 1819, 9 Stat. 415. This statute was the first

in a long series of many Congressional enactments, de-

veloping an administrative settlement system for such

property damage claims. See, e.g., Act of March 3,



1863, 12 Stat. 743 ; Act of March 3, 1885, 23 Stat. 350

;

Act of July 9, 1918, 40 Stat. 880; Act of March 4, 1921,

41 Stat. 1436 ; Act of July 3, 1943, 57 Stat. 374.

Ill 1945, Congress reexamined these numerous stat-

utes under which a detailed settlement system had de-

veloped. The need for consolidation and coordination

of the various statutory provisions authorizing admin-

istrative payment of incident-to-service property dam-

age claims was apparent. H.R. 2068, later enacted as

the Military Personnel Claims Act of 1945, was accord-

ingly introduced at the first session of the 79th Congress.

91 Cong. Rec. 975. Both the House and Senate Com-
mittees on Claims, reporting H.R. 2068 out favorably,

stated

:

The purpose of the proposed legislation is to pro-

vide a single, clear, definite, and workable statute

for the settlement of claims of military personnel

and civilian employees of the War Department or

of the Army for the loss of their personal property

incurred while in the service and to repeal certain

statutes which have been found to be obsolete or

unworkable and not appropriate to ]3resent condi-

tions. (H. Rept. 237, 79th Cong., 1st sess., p. 1;

S. Rept. 276, 79th Cong., 1st sess., p. 2 ; see 91 Cong.

Rec. 1540, 3990, 4690.)

Within two weeks after being reported out by the Sen-

ate Committee, this proposed "single, clear, definite,

and workable statute" for the settlement of service-

incident pro]:)erty damage claims became law as the

Military Personnel Claims Act of 1945.® 91 Cong. Rec.

4804. 5445.

^ This 1945 Act, as noted by the court below (R. 28), completed
the original plan for consolidation into three separate statutes of all

of the statutory settlement pro\'isions affecting the Armed Forces.
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A. The Remedy under the Military Personnel Claims

Act Is Exclusive for All Service-Incident Prop-

erty Damage Claims

It is familiar law that where Congress, over a long

period of time and through a series of enactments has

H. Kept. 237, 79th Cong., 1st sess., p. 3; S. Kept. 276, 79th Cong., 1st

sess., p. 3. The first two statutes, the Foreign Claims Act (57 Stat.

666) and the Military Claims Act (57 Stat. 374), were enacted in

1943. In referring to these two statutes and the need for enacting

H.R. 2068 as the third and final statute, Secretary of War Patterson

pointed out (H. Rept. 237, 79th Cong., 1st sess., p. 4)

:

By the passage of the act of April 22, 1943 (57 Stat. 66),

commonly refered to as the Foreign Claims Act, the Congress

made available to the War Department a thoroughly satisfac-

tory and workable basis for the settlement of claims for damage
caused by our armed forces in foreign countries.

The next forward step came with the passage of the act of

July 3, 1943, which consolidated all then existing statutory

provisions for the administrative settlement of claims other than
claims under the Foreign Claims Act and claims of War De-
partment and Army personnel.

The only field of statutory authorization with respect to mili-

tary claims which has not been modernized to meet present

conditions is that covering the claims of military personnel and
civilian employees of the War Department or of the Army for

damage to or loss, destruction, capture, or abandonment of

personal property occurring incident to their service. Fair, just,

and prompt administrative processing of these claims is of

paramount importance, especially in time of war. The manner
in which such claims are handled and the length of time required

to effect payment or other final action has a direct effect upon
morale in the Army and upon relatives and friends on the home
front. At the present time, members of our armed forces and
civilian employees of the War Department or of the Array sta-

tioned in all parts of the world are continuously subjected to

hazards Avhich result in loss, damage, or destruction of their

personal property. It has become apparent that there is urgent

need for new legislation to effect a fair, equitable, and uniform

basis for the settlement of such claims.

Enactment of the enclosed bill would make possible the settle-

ment by disapproval, replacement in kind, or payment in money,
of claims for damage to or loss, destruction, capture, or aban-
donment of personal property coming within the provisions

thereof to be effected, after appropriate investigation and
recommendation, by the Secretary of War, with power to dele-

gate such authority in appropriate classes of cases and under
applicable Army regulations.
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legislated with respect to a particular subject matter in

such a manner as to create a complete and comprehen-

sive system for dealing therewith, suJDsequent statutes

of general application, which would otherwise apply, are

held to be inapplicable to the special subject matter.

United States v. Barnes, 222 U.S. 513, 520 (1912)
;

United States v. Sweet, 245 U.S. 563 (1918) ; Ozatva v.

United States, 260 U.S. 178, 193, 194 (1922); United

States v. Jefferson Electric Co., 291 U.S. 386, 396

(1934) ; Missouri v. Amer. Trucking Ass'ns, 310 U.S.

534,544 (1940).

It is equally settled that the foregoing rule is fully ap-

plicable in determining whether the Federal Tort Claims

Act, concededly a statute of general application, is to

be construed so as to authorize recovery of damages on

claims alread}^ covered by a detailed and statutory com-

pensation system. In Feres v. United States, 340 U.S.

135, 140 (1950), the Supreme Court held the Tort

Claims Act inapplicable to claims by servicemen for

service-incident injuries because a "comprehensive

system of relief had [theretofore] been authorized for

them and their dependents by [prior] statute. " Justice

Jackson, speaking for a unanimous court, pointed out

that

The primary purpose of the [Federal Tort

Claims] Act w^as to extend a remedy to those w^ho

had been without ; if it incidentally benefited those

already well provided for, it appears to have been

unintentional. [340 U. S. 135, 140.]

Showing that that x^urpose w^ould in no way be served

by affording servicemen alternative damages under the

Tort Claims Act, the opinion emphasizes the "bearing

upon it [of] enactments by Congress which provide
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systems of simple, certain, and uniform compensation."

340 U. S. 135, 144.

That the existence of a clear and definite compensa-

tion system was the ratio decidendi of the Feres ex-

clusion from the Federal Tort Claims Act of service-

men's claims is made even more apparent by the later

Supreme Court decisions interpreting and api^lying the

Feres case. In Johansen v. United States, 343 U. S. 427

(1952), the Supreme Court held that the administrative

benefits available under the Federal Employees Com-

pensation Act precluded a government employee from

suing the United States under the Public Vessels Act,

even though at the time of the injuries for which dam-

ages were sought there was no express declaration in the

Federal Employees Compensation Act that the remedies

thereunder were exclusive. Relying on Feres and as if

to eliminate all doubt that the Supreme Court viewed

its Feres holding as being based on the '

' exclusive char-

acter" of the compensation system, the Johansen opin-

ion states (343 U. S. 527, 440, 441) :

* * * This Court accepted the principle of the

exclusive character of federal plans for compensa-

tion in Feres v. United States, 340 U. S. 135. Seek-

ing so to apply the Tort Claims Act to soldiers on

active duty as "to make a workable, consistent and

equitable whole," p. 139, we gave weight to the

character of the federal "systems of simple, cer-

tain, and uniform compensation for injuries or

death of those in armed services." p. 144. Much
the same reasoning leads us to our conclusion that

the Compensation Act is exclusive.

* * * As the Government has created a com-

prehensive system to award payments for injuries,

it should not be held to have made exceptions to
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that system without specific legislation to that

effect.

Shortly thereafter, in Dalehite v. United States^ 346

U. S. 15 (1953), the Court again reiterated the basis for

its decision in the Feres case by pointing out that it was

''the existence of the uniform compensation system"

which "led us [in the Feres case] to conclude that Con-

gress had not intended to depart from this system and

allow recovery by a tort action dependent on state law.
'

'

346 U. S. 15, 31, note 25.

The courts of appeals have also applied the Feres

case in holding that the existence of a clear and definite

scheme of special statutory compensation precludes

resort to a tort action against the United States. Thus,

in Lewis v. United States, 190 F. 2d 22 (1951), certio-

rari denied, 342 U. S. 869, the District of Columbia Court

of Appeals held that a U. S. Park ])oliceman whose

compensation statute, like that of the employees in

Johanscn and the servicemen in Feres, contained no

express declaration of exclusiveness, was nevertheless

barred by virtue of the compensation statute from

maintaining a Tort Claims Act suit against the United

States. After quoting the Supreme Court's language

in Feres as to the importance of "enactments by Con-

gress which provide systems of simple, certain, and

uniform compensation for injuries or death of those in

armed services," the court of appeals observed (190 F.

2d 22, 23)

:

By parity of reasoning we think the same result

must be reached in this case. Like the soldier in

the Feres case, the Park Policeman obtains the

benefit of "systems of simple, certain, and uniform
compensation for injuries or death." Members of

the Park Police are by congressional enactment en-
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titled 'Ho all the benefits of relief and retirement"

- furnished by the "Policemen's and Firemen's Re-

lief Fund, District of Columbia." That "statu-

tory scheme contemplates a broad system of relief

by way of medical and hospital care and treat-

ments, pensions, retirement. * * *" As was said

in the Feres case, "If Congress had contemplated

that this Tort Act would be held to apply in cases

of this kind, it is difficult to see why it should have

omitted any provision to adjust these two types of

remedy to each other." 340 U. S. 135, 144. * * *

Similarly, in O'Neil v. Vnited States, 202 F. 2d 366

(C. A. D. C.) (1953), the court, holding that the claim-

ants' eligibility for compensation benefits precluded a

Tort Claims Act suit, stated (202 F. 2d 366, 367)

:

* * * we think the basic principle of the

[Feres] case covers this appeal. In Johansen v.

United States, 343 U. S. 427, 439, 440, 72 S. Ct. 849,

856, 96 L. Ed. 1051 the Court said: "There is no

reason to have two systems of redress. * •» *

This Court accepted the principle of the exclusive

character of federal plans for compensation in

Feres V. United States * * *."

This Court's recent decision in United States v.

Firth, 207 F. 2d 665 (1953) takes the identical view. In

directing the dismissal of a wrongful death action filed

against the United States under the Public Vessels

Act, this Court, relying on the Johansen case, which as

we have shown was itself based on the Feres principle

of the exclusive character of the compensation remedy,

pointed out that the decedent's heirs must look to tlie

Federal Employees Compensation Act for relief. And
the Seventh Circuit Court of Appeals, in directing that

a Tort Claims Act complaint against the United States
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be dismissed and that the claimant be remitted to his

compensation remedy, also pointed out that Johansen,

resting on the Feres principle of exclusiveness of the

compensation remedy, "is decisive of the question of

exclusiveness of remedy afforded by the Federal Em-
ployees Compensation Act." Sasse v. United States,

201 F. 2d 871, 873 (1953).^

The uniform holdings of the cited cases show that

where the Government has set up a statutory system al-

lowing administration disposition of claims, that

remedy is exclusive.- Since the Military Personnel

Claims Act applies to service-incident property dam-

age claims, we submit that the rule applied by the

Supreme Court in the Feres and Johansen cases re-

quires affirmance of the lower court's dismissal of the

instant Tort Claims Act suit if the instant property

damage claims were incident to the military service of

the trailer owners. To that question we now turn.

B. TJie Property Baynage Claims Involved Here Were
Serviee-Incident in Nature

The Military Personnel Claims Act of 1945 author-

izes pajanent of claims only where the loss or damage of

personal ])roperty belonging to members of the armed

"^ Identical considerations have compelled other courts considering

various other types of legislation permitting suit against the United
States to hold that the administrative compensation remedy pre-

cludes alternative relief under the statute authorizing suit. Dobson
v. United States, 27 F. 2d 807 (C.A. 2) (1928), certiorari denied, 278
U.S. 653; Bradey v. United States, 151 F. 2d 742 (C.A. 2) (1945),
certiorari denied, 326 U.S. 795.

^ This exclusiveness, despite appellants' suggestion to the contrary,

is not dependent on the claimant's individual eligibility for an ad-
ministrative recovery. The Feres and Johansen principle of ex-

clusiveness of the compensation plan applies in all cases where the

claim falls within the class generally cognizable under the adminis-
trative scheme, oxen though the claimant, for special circumstances,

may be denied administrative compensation in a particular case.

Underwood v. United States, 207 F. 2d 862 (C.A. 10) (1953)

.
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forces ''occurr[ed] incident to their service." Section

1, supra, p. 7. The record shows that claims for loss

of property in the crash involved in the instant case

were "submitted under the Military Personnel Claims

Act of 1945 (31 U. S. C. 222c)" and paid by the Air

Force in accord with the provisions of that Act (R. 15,

18, 20). These payments hy the Air Force w^ere neces-

sarily predicated on an administrative determination

that the damages paid for by the Government occurred

incident to the claimants' military service. And such a

determination is, by the express language of Section 1

of the Military Personnel Claims Act, "final and con-

clusive for all purposes, notwithstanding any other ])ro-

vision of law to the contrary." " Section 1, supra, p. 7.

The Air Force determinations that (1) the claims

involved were incident to the service of the military

personnel whose ])roperty was destroyed in the crash

and (2) that the claims fall under the exclusive remedy

provision of the Military Personnel Claims Act are

therefore binding and not subject to judicial review. Cf

.

United States v. Bahcock, 250 U. S. 328, 331 (1919)

;

Dismiike v. United States, 297 U. S. 167, 171 (1936);

Stark V. Wickard, 321 U. S. 288, 306 (1914). But even

if the "incident-to-service issue" were open to decision

res nova, there would be no doubt as to the correctness

of the Air Force ruling on the question.

" It is significant that an identical provision, according finality

and conclusiveness to Air Force determinations under the Military

Personnel Claims Act, was re-incorporated in Section 1(c) of the

1952 revision of that Act. 66 Stat. 321, 323.

This binding administrative determination that the claims here

involved were service-incident distinguishes the instant case from
Lund V. United States, 104 F. Supp. 756 (D. Mass. 1950), where no
such determination was made. Nor is the Lund case supported by
the various JAG opinions cited by appellants. Obviously the

"service-incident" issue is largely a factual one, and the JAG
opinions turn on the facts peculiar to them.
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Appellants recognize that the property damage claims

in this case must be considered as having been "inci-

dent to [military] service" if they "arose out of or in

the course of activity incident to the service of the [mil-

itary] personnel concerned." Appellants' Brief, p.

57. The language "arising out of or in the course of

activity incident to the service '

' paraphrases the estab-

lished concept of "arising out of and in the course of

emplo^Tiient '

' in workmen 's compensation law. And the

Supreme Court's use in Feres v. United States of the

terms "incident to service" and "arising out of or in the

course of activity or duty" interchangeably and its lik-

ening of the military benefits to workmen's compensa-

tion benelits throughout the opinion (340 U. S. 135, 138,

143, 144, 145, 146) contirm the need for defining "inci-

dent to service" in the same manner as "arising out of

and in the course of employment" is understood and

applied in the field of workmen's compensation.

Less than three months after indicating in Feres that

"incident to service" means "course of employment" as

defined for workmen's compensation purposes, the Su-

preme Court reiterated the settled principles underlying

that definition. In O'Leary v. B rote n -Pacific-Maxon,

340 U. S. 504, 506-507 (1951), the Court, holding that

the death of the employee in that case occurred within

the course of his employment despite the fact that he

was then on leave and not actively on duty or directly

advancing his employers' interests, stated:

The Longshoremen's and Harbor Workers' Act

authorizes payment of compensation for "acciden-

tal injury or death arising out of and in the course

of employment." § 2 (2), 44 Stat. 1425, 33 U. S. C.

§ 902(2) .
* * * Workmen's compensation is not con-



18

fined by common-law conceptions of scope of em-

ployment. Cardillo v. Liberty Mutual Ins. Co.,

330 U. S. 469, 481 ; Matter of Waters v. Taylor Co.,

218 N. Y. 248, 251, 112 N. E. 727, 728. The test of

recovery is not a causal relation hetween the nature

of employment of the injured person and the acci-

dent. Tomv. Sinclair {1947) A.C. 127, 142. Nor is

it necessary that the employee he engaged at the

time of the injury in activity of benefit to his em-

ployer. All that is required is that the ''obligations

or conditions" of employment create the ''zone of

special danger" out of which the injury arose.

* * * (Emphasis supplied.)

In other words, "The basic thing" is that an incident of

his employment places the claimant in a position where

he is surrounded with conditions giving rise to the claim.

Hartford Accident & Indemnity Co. v. Cardillo, 112 F.

2d 11, 14 (C. A. D. C.) (per Mr. Justice Rutledge)

(1940), certiorari denied, 310 U. S. 649; see also Lcon-

hruno v. Champlain Silk Mills, 229 N. Y. 470, 128 N. E.

711 (per Mr. Justice Cardozo) (1920).

That their military employment placed the service

jDersonnel in the "zone of special danger" and sur-

rounded them with the conditions giving rise to the

instant claims cannot seriously be challenged. It was

only because the servicemen, whose trailers were de-

stroyed, were members of the Air Force assigned to

the Fairfield-Suisun Air Force Base that they were al-

lowed to make use of the Trailer Park facilities at that

Base. Supra, p. 3. Obviously, use of these facilities,

in view of the regularly heavy air traffic at any Air

Force Base, surrounded the servicemen with the precise

conditions out of which the instant claims arose. Since

it was tlie servicemen's military status which placed
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them in the '

' zone of special danger, '

' the instant claims

must be viewed as having arisen out of or in the course

of their military emplojmient and incident to their

service.

It is true, as appellants point out, that the military

personnel were not compelled or directed to live in the

Base Trailer Park. But, as appellants also note, "the

surrounding area was a critical housing area. '

' Appel-

lants' Brief, p. 3; R. 15. Other trailer park accommo-

dations were obviously not available within a reasonable

distance. In similar situations arising under the work-

men's compensation laws, it has been held that the claims

arose as an "incident" to the claimants' emlpoyment,

despite the fact that they were not ordered or required to

live on the employers' premises. Allen v. D. D. Skousen

Const. Co., 55 N. Mex. 1, 225 P. 2d 452 (1950) ; Wilson

Cypress Co. v. Miller, 157 Fla. 459, 26 S. 2d 441 (1946).

Thus, even apart from the binding effect of the Air

Force determination that the instant claims are "serv-

ice-incident," the uniform holdings of the cited cases

eliminate any doubt that these claims "arose out of or

in the course of" military activity and "incident to the

service" of the Air Force personnel involved.

II

Since Subrogation Is a Derivative Right, a Serviceman's Insurer

Cannot Maintain an Action under the Federal Tort Claims Act

for Property Damage Incident to the Insured's Service

In Point I we have shown that the instant claims are

for property damages occurring incident to the military

service of the Air Force personnel who owned the trail-

ers, that their exclusive remedy is the Military Person-
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nel Claims Act, ^" and that any action by the servicemen

under the Federal Tort Claims Act would therefore be

barred. We show now that the instant subrogation ac-

tions by the appellant insurers are likewise barred.

The doctrine that "One who rests on subrogation

stands in the place of one whose claim he has paid" is

fundamental in our law. United States v. Munsey Trust

Co., 332 U. S. 234, 242 (1947). Subrogation is a deriv-

ative right and invests the insurer with only those rights

the insured has against the defendant. Phoenix Insur-

ance Co. v. Erie Transportation Co., 117 U. S. 312

(1886) ; Wager v. Providence Insurance Company, 150

U. S. 99, 108 (1893) ; Standard Marine Ins. Co. v. Assur.

Co., 283 U. S. 284, 286 (1931).

It is for that reason that where the insured cannot

bring suit against the United States, suit by his insurer

is also prohibited.^^ This identical issue has been de-

cided by the Court of Appeals for the Second Circuit in

^•^ Appellants argue that the Army and Air Force have not viewed
the Military Personnel Claims Act as exclusive, but have allowed

military claimants the right to elect to proceed under either that Act
or the Military Claims Act (57 Stat. 372, as amended). Appellants'

Brief, pp. 12, 17. The short answer to this argument is that the

official Regulations promulgated by the Army and Air Force recog-

nize the exclusive nature of the Military Personnel Claims Act
remedy. Thus, the Army regulations expressly state that, wherever
applicable, its regulations under the Military Personnel Claims Act
"are used to the exclusion of all other regulations" issued by the

Army under the Military Claims Act or any other act. 32 C.F.R.
536.3. Similarly, the Air Force regulations provide that its regula-

tions under the Military Personnel Claims Act are "preemptive of

other claims regulations" of the Air Force. 32 C.F.R. 836.103.

11 United States v. Aetna Surety Co., 338 U.S. 366 (1949), in no
way authorizes a subrogation claim under the Federal Tort Claims
Act where the insured is barred from maintaining such a suit. To
the contrary, that opinion fully recognizes that an insurer may sue

under the Tort Claims Act only "upon a claim to which it has be-
come subrogated by payment to an insured who would have been
able to bring such an action." (Emphasis supplied.) 338 U.S.

366, 368.
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a situation where the insurer claimed subrogation rights

through Defense Supplies Corporation against the

United States. Defense Supplies Corporation v.

Vyiited States Lines Co., 148 F. 2d 311 (1945). There,

in affirming a dismissal of a suit on behalf of the insurer

against the United States on the ground that Defense

Supplies Corporation itself could not maintain such a

suit, the court of appeals ruled (148 F. 2d 311, 312)

:

The threshold question is whether the Defense

Supplies Corporation may bring suit against the

United States under the Suits in Admiralty Act.

We recognize the fact that the real parties in inter-

est are the insurance companies. But their right

to sue is dependent upon the right of the party to

whom they are subrogated.*****
It seems clear to us that the complete ownership

of the Defense Supplies Corporation by the United

States shows this to be nothing more than an action

by the United States against the United States.

The Act would appear to contemplate no such ac-

tion. Sections 1 and 2 indicate that the United

States shall be the defendant. And Section 3 states

that such suits as are brought under the Act shall

])roeeed according to the principles of law and

rules of practice obtaining in like cases between

private parties. In private litigation the plaintiff

and defendant cannot be the same. For, in that

event, there is no real case or controversy. We
conclude, therefore, that the Defense Supplies Cor-

poration cannot maintain a suit against the United

States under the Suits in Admiralty Act.

Accord: Defense Supplies Corporation v. American-

Hatcaiian S. S. Corp., 64 F. Supp. 459, 470 (S.D. N.Y.)

J
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(1945). In the latter cases, Defense Supplies Corpora-

tion's lack of capacity to sue the United States pre-

cluded its insurer from maintaining such a suit. In

the instant case, since the exclusiveness of the Military

Personnel Claims Act remedy bars the servicemen

whose trailers were destroyed from maintaining Fed-

eral Tort Claim Act suits against the United States, it

similarly follows that appellant insurers' subrogation

claims under that Act must also fail.

No departure from these settled subrogation princi-

ples is warranted because the Military Personnel Claims

Act, which authorizes payment of claims of "military

personnel," has been interpreted to be limited to claims

filed by servicemen on their own behalf and to exclude

from its coverage "losses of insurers and other sub-

rogees" and "losses * * * recovered or recoverable

from an insurer." 32 C.F.R. 836.93 (i) and (j).'' The

limitation in these regulations obviously means that the

United States agrees to make payment under the Mili-

tary Personnel Claims Act to servicemen only on con-

^2 The legislative history of the 1952 amendment to the Military

Personnel Claims Act of 1945 demonstrates full Congressional aware-

ness and approval of the administrative interpretation barring

insurers from the benefits of the Military Personnel Claims Act.

This interpretation was placed squarely before Congress when H.R.

404, 82d Cong., 2d sess., later enacted as the 1952 amendment was
being considered. A copy of the administrative regulations setting

forth this administrative interpretation of the Military Personnel

Act appears in full in S. Rept. 1691, 82d Cong., 2d sess., p. 3, and

specifically includes among the "claims not payable":

i. Losses of subrogees.—Losses of insurers and other sub-

rogees.

j. Losses recoverable from insurer.—Losses, or any portion

thereof, which have been recovered or are recoverable from an

insurer.

Notwithstanding the fact that its attention was specifically di-

rected to the administrative ban against payment of claims to
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dition that the United States is to have the full benefit

of any insurance effected on the property by service-

men with their private insurers. Far from supporting

appellants' claims here, the presence of this condition

constitutes an additional and independent basis for the

insurers' inability to maintain the present Tort Claims

Act suit against the United States.

Ever since Phoenix Ins. Co. v. Erie Transportation

Co., 117 U.S. 312 (1886), it has been recognized that

such a condition is fully effective as against the insurer.

In that case, a shipper's goods were destroyed in transit.

A condition in the bill of lading provided that the car-

rier Avas to have the full benefit of any insurance ef-

fected upon the goods by the shipper with any insurer.

The insurer, after paying the shipper the loss under the

policy, claimed to be subrogated to the shipper's rights

against the carrier. In sustaining, as against the in-

surer, the validity of the condition in the bill of lading,

the Supreme Court observed (117 U.S. 312, 321) :

The right of action against another person, the

equitable interest in which passes to the insurer,

being only that w^hich the assured has, it follows

that if the assured has no such right of action, none

passes to the insurer; and that if the assured 's

right of action is limited or restricted by lawful

insurers, Congress in no way modified that limitation. Instead, the

1952 amendment eliminated an entirely unrelated limitation con-
cerning property damage claims on behalf of servicemen who died

prior to the property damage loss. Apart from all other considera-

tions, Congressional enactment of H.R. 404 into the 1952 amendment
with full awareness that insurers' claims had regularly been rejected

administratively but without any modification of that administra-
tive interpretation, constitutes, we submit, an acceptance and ratifi-

cation by Congress of the administrative interpretation barring
insurance claims under the Military Personnel Claims Act. See
Fleming v. Mohawk Co., 331 U.S. Ill (1947) ; Brooks v. Deicar, 313
U.S. 354 (1941).
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contract between him and the person sought to be

made responsible for the loss, a suit by the insurer,

in the right of the assured, is subject to like limita-

tions or restrictions.

In the same case the Court further noted (117 U.S. 312,

325) :

As the carrier might lawfully himself obtain in-

surance against the loss of the goods by the usual

perils, though occasioned by his own negligence,

he may lawfully stipulate with the owner to be

allowed the benefit of insurance voluntarily ob-

tained by the latter. This stipulation does not, in

terms or in effect, prevent the owner from being

reimbursed the full value of the goods; but being

valid as between the owner and the carrier, it does

prevent either the owner himself, or the insurer,

who can only sue in his right, from maintaining an
action against the carrier upon any terms incon-

sistent with this stipulation.

All other cases are in accord in holding that an in-

surer's claim to subrogation rights cannot be recognized

where the carrier has contracted with the owner that

the carrier shall have the benefit of any insurance ef-

fected by the owner. Great Lakes Corp. v. S. S. Co.,

301 U.S. 646, 654 (1937) ; National Garment Co. v.

Netv York, C. c& St. L. R. Co., 173 F. 2d 32, 37 (C.A.

8) (1949); see 18 Comp. Gen. 203 (1938). We sub-

mit that the reasoning of the cited authorities is

applicable here and fully warrants the conclusion that

the condition in the Military Personnel Claims Act

regulations giving the United States the benefit of in-

surance taken out by servicemen, prevents recognition

of appellant insurers' subrogation claims.
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CONCLUSION

For the reasons stated, it is respectfully submitted

that the judgment of the District Court should be af-

^^™^^' Warren E. Burger,

Assistant Attorney General,

Lloyd H. Burke,

United States Attorney.

Paul A. Sweeney,

Morton Hollander,

Attorneys, Department of Justice.
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APPENDIX

Headquarters

9th Bombardment Wing, Heavy
Fairfield-Suisun Air Force Base

Fairfield, California

Base Regulation )

Number 30-2 )

Personnel

Fairfield-Suisun Trailer Park

(This regulation supersedes Base Regulation 85-8,

11 October 1949)

1. Purpose : The purpose of this regulation is to jiro-

vide for the operation and maintenance of a trailer

park at this station.

2. Scope: This regulation is applicable to all occu-

pants of the Base Trailer Court and personnel con-

nected with the court in a supervisory or administrative

capacity.

3. General : The Fairfield-Suisun Trailer Park Avill

be operated as a non-profit activity at minimum expense

to the Government.

4. Location and Use of the Trailer Park :

a. The Fairfield-Suisim Trailer Park will be located

in the area South of Fairfield Avenue opposite the''

T-700 Block.

b. The Trailer Park facilities will ])c for the use of

Air Force Personnel and their families who are as-

signed to this station and who own and occupy their own
factory-built or equivalent trailer home and are as-

signed trailer space at the park.
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5. Administration of the Trailer Park and the

Trailer Park Association Fund :

a. The Trailer Park fund will be operated and ad-

ministered by the Base Billeting Officer. A council

appointed by the Commanding Officer, 9tli Air Base

Group, from the members of the Trailer Park will act

as advisors to the Custodian.

b. Administrative procedures will be in accordance

with AF Regulation 176-1 and 176-2.

6. Assignment and Termination of Assignment of

Trailer Spaces :

a. Assignments and terminations of trailer spaces

will be made by the Base Billeting Officer.

b. Trailer spaces will normally be assigned according

to date of application. Priority will be given to persons

holding positions as listed in Par 3d, Base Regulation

35-12.

c. Assignment of trailer park space will be termi-

nated under the following conditions

:

(1) When the base ceases to be the permanent sta-

tion of the individual concerned.

(2) Upon failure to pay monthly fee.

(3) At such times as dependents no longer reside

with officer or airman.

(4) At the discretion of the Base Commander when
the conduct of occupant or dependent personnel war-

rant such action.

7. Trailer Park Space Fee: Occupants will be

charged a monthly fee, to be determined by the Base

Billeting Officer and the Council. Charges for utilities

will be determined by Air Installations and forwarded

to the Base Billeting Officer for collection.
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8. Police of the Trailer Park :

a. Occupants will be responsible for police of the

area surrounding space occupied.

b. Spaces which are not occupied will be policed

jointly by occupants nearest unoccupied spaces.

c. Garbage and trash will be disposed of in containers

provided.

d. Latrine facilities will be thoroughly policed daily

and kept in satisfactory condition by a janitor chosen

by the Council from a list of applicants residing in the

Trailer Park. This janitorial service will be operated

on a monthly basis whereby a new applicant will be

selected each month. Members are required to use rea-

sonable care to help keep the premises in good condition.

9. Speed Limit Within the Trailer Park Area :

a. The speed limit within the trailer park area will

be ten (10) miles per hour.

b. Extreme caution will be exercised by all drivers of

motor vehicles within the area as a further means of

controlling traffic and protecting the lives of children

using the area as a playground.

10. Repair and Removal of Government Property :

a. All repairs and removel of government property

will be made by Air Installations personnel only.

b. Requests for such work will be submitted by the

Base Billeting Officer.

c. Approval will be secured from Air Installations

before erecting structures in or near the Trailer Park
Area.
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11. Regulations Governing Sanitation, Pets, Etc. :

The Fairfield-Snisim Trailer Park is a residential area

and all existing regulations governing sanitation, pets,

etc., will be observed by occupants and their guests.

By Conunand of Brigadier General Travis :

Andrew Zerbe,

Major, IJSAF,

Adjutant General.

Official :

(S.) Andrew Zerbe,

Major, USAF,
Adjutant General.

'it U. 5. GOVERNMENT PRINTING OFFICE: 1954 286982 848
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No. 13889.

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Preferred Insurance Company, a Corporation; Michi-
gan Surety Company, a Corporation; Mid-States

Insurance Company, a Corporation; and The Mer-
cantile Insurance Company of America, a Corpo-

ration,

Appellants,

vs.

United States of America,

Appellee.

Appeal From the United States District Court for the

Northern District of California, Southern Division.

APPELLANTS' REPLY BRIEF.

1. The Question Involved.

The Government concedes that the decision of the Dis-

trict Court herein is tantamount to a holding that the

Mihtary Personnel Claims Act is the exclusive remedy of

military personnel and civilian employees of the Defense

Department for all service connected property damage

losses (Govt. Br. pp. 5, 15, footnote 8; pp. 19-20, 22). It

is therefore apparent, as contended by appellants (Op. Br.
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p. 9, footnote 11; pp. 47-48) that the issue here involved

is of far reaching importance and goes far beyond the

subrogation rights of insurers, since it directly affects the

claim rights of the millions of military and civilian per-

sonnel of the Defense Department.

2. The Feres Case Is Not Here Controlling.

In appellants' opening brief (pp. 11-52) we set forth

a detailed analysis of the legislative and administrative

history and construction of the various pertinent claims

statutes, including the Gunfire Act of 1912, the Small Tort

Claims Act of 1922, the Military Claims Act of 1943, the

Military Personnel Claims Act of 1945 (and its prede-

cessors) and the Tort Claims Act. We pointed out that

it appeared therefrom that neither the Military Personnel

Claims Act of 1945 (nor its predecessors) were construed

as being the exclusive remedy of service personnel for

service connected property damage losses, but on the con-

trary, for many years it had uniformly been held that

service personnel were not only entitled to make claim for

such property damage losses under the Military Personnel

Claims Act, but also had the right to make claim therefor

under any of the claim statutes applicable to civilians gen-

erally, including the various statutes above referred to.

This appeared from the statutes themselves, from uniform

rulings of the Judge Advocates General of the Armed

Forces approving payment of such claims under the vari-

ous claims statutes, from Congressional approval of such

rulings by the appropriation of funds for such payments

and by the amending of such statutes from time to time

and the enactment of new claim statutes (including the

Tort Claims Acts of 1946 and 1948) without ever provid-

ing that the Military Personnel Claims Act was to be
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the exclusive remedy of military personnel for such

losses/

In its brief, the Government completely ignores the

foregoing.^ It is submitted that in view of the importance

of the question involved in this case, that the matters pre-

sented in appellants' brief deserve at least some evidence

of consideration on the part of the Government. No
doubt the Department of Justice is authorized to take any

position it feels is proper in defending a lawsuit against

the Government, but it does seem that when such posi-

tion, if sustained, will have the effect of prejudicing the

claim rights of millions of Government employees and of

overruling long established administrative procedures, that

consideration for the interests of such employees, if for

no other reason, would require some discussion by the

Government of these important issues.

^The rule of Congressional acceptance and ratification of admin-
istrative interpretation, referred to in the Government's brief

(Footnote 12, pp. 22-23), is particularly applicable and pertinent

to the situation here existing.

^The Government gives a slight indication that it has read our
discussion of the legislative and administrative history of the

various statutes, JAG rulings, Regulations, etc., in Footnote 10,

page 20, of its brief where, in connection with another point, the

Government states that appellants have argued that the Army and
Air Force have allowed military claimants to proceed either under
the Military Personnel Claims Act or the Military Claims Act.

This is obviously an inaccurate and incomplete statement of appel-

lants' argument. Having so misstated appellants' argument, the

Government says "the short answer to this argument is that the

official Regulations promulgated by the Army and Air Force recog-

nize the exclusive nature of the Military Personnel Claims Act
remedy." While it must be conceded the Government's so-called

answer is "short," it is neither accurate nor convincing. 32
C. F. R., Section 536.17, Army Regulations (App. Op. Br. p.

35), specifically provides that sen/ice connected property damage
claims will "be considered first" under the Military Personnel
Claims Act, but "such claims (referring to service connected prop-
erty damage claims) found not to be payable" under the Military

Personnel Claims Act ivill then be processed under the Tort Qaims



The Government takes the position that the Feres case

requires a holding that service connected property damage

losses are compensable exclusively under the Military Per-

sonnel Claims Act. The Feres case involved a situation

where 3 soldiers were injured while on active duty as a

result of the alleged negligence of the Government, and

the Supreme Court denied them the right to sue under the

Tort Claims Act largely because no federal law, other

than the compensation remedies available to soldiers, had

ever recognized claims for service connected personal in-

juries, and because these compensation acts provided a

system "of simple, certain and uniform compensation,"

and the benefits provided were adequate. In this situa-

tion, the Court concluded that these compensation benefits

were intended by Congress to be the exclusive remedy for

service connected personal injuries. The Government

Act and Military Claims Act. And 32 C. F. R., Section 836.103,

Air Force Regulations, provides as follows

:

"Claims within the scope of sees. 836.90 to 836.108 (Mili-

tary Personnel Claims Act) which are also within the scope
of regulations covering non-negligence claims (sees. 836.30
to 836.44, Military Claims Act of 1943), tort claims (sees.

836.10 to 836.25, Tort Claims Act) * * * will be initially

investigated and processed under the provisions of sees. 836.90
to 836.108 which is preemptive of other claims regulations.

Such claims will be forwarded through channels to the Judge
Advocate General * * *. The determination of whether
any such claims should be settled under other regulations will

be made by the approving authority."

In other words, the Regulations provide that solely as a matter
of administrative handling, service connected property damage
claims are to be initially processed under the Military Personnel
Claims Act, but those excluded from coverage or not fully covered
under the regulations under said Act may then be paid under the
other claim acts. And the Judge Advocates General have so ruled
(Op. Br. pp. 24-26, 30-34).

The Government's mention (Br. p. 9) of House Report 237
wherein the proposed Military Personnel Claims Act of 1945 was
referred to as a "single, clear, definite, and workable statute" is

fully answered at pages 21-25 of Appellants' Opening Brief, where
this Report is analyzed in detail.
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also cites subsequent Supreme Court and Court of Appeals

decisions reaching similar conclusions as to personal in-

jury claims of other government employees whose in-

juries are covered under the Federal Employees Compen-

sation Act. Says the Government (pp. 10-11), these

cases are illustrative of the general rule that where Con-

gress ''through a series of enactments has legislated with

respect to a particular subject matter in such a manner

as to create a complete and comprehensive system for

dealing therewith, subsequent statutes of general applica-

tion * * * are * * * inapplicable." From this,

the Government jumps to the conclusion that the Military

Personnel Claims Act is the exclusive remedy for service

connected property damage losses.

As pointed out in appellants' opening brief (pp. 41-42,

48-50), the ratio decidendi of these cases is not applica-

ble to the problem here involved. For many years, ser-

vice connected property damage claims have not been com-

pensable exclusively under the Military Personnel Claims

Act; on the contrary they have been cognizable also under

the various claim statutes applicable to civilians gener-

ally. And, as we have shown when Congress enacted

the Military Personnel Claims Act of 1945, it specifically

provided that such act was not to be the exclusive remedy

of service personnel for such losses, but that they were

also to have the right to claim under the Military Claims

Act of 1943, which latter act, in turn, was superseded

by the Tort Claims Act of 1946 as to negligence claims.

As was specifically noted by the Supreme Court in the

Johansen case

—

"As the government has created a comprehensive

system to award payments for injuries, it should

not be held to have made exceptions without specific

legislation to that effect/'



Since Congress has provided that the MiHtary Personnel

Claims Act was not to be the exclusive remedy for ser-

vice connected property damage losses, the Feres and

related cases are not applicable.

As we have pointed out, the reason for different con-

gressional treatment of service connected personal injury

and property damage claims is apparent. The compensa-

tion remedies available to military and other government

employees are certain, uniform and adequate. Every

soldier who is injured on active duty, unless due to his

own misconduct or intoxication, is absolutely entitled to

receive a definite amount of compensation (see Op. Br.

p. 49).^ The enforcement of these rights is provided for

in great detail by the federal laws, including the right to

various administrative hearings and appeals. And it has

been held that there is a right of court review where such

benefits are denied contrary to law (Dismuke v. United

States, 297 U. S. 167).

On the other hand, the benefits provided by the Military

Personnel Claims Act and the Regulations promulgated

thereunder are not remotely comparable to such personal

injury compensation benefits. That act confers no rights

but is purely an act of grace with power in the officer

passing on the claim to deny or reduce any claim in whole

^In addition to the statute there cited see 38 U. S. C. A., Section
151, which provides:

"Every person (soldier) * * * -^^l^o has been * * *

disabled * * * shall * * * &^ entitled to receive * * *

such pension * * *."

And similarly the Federal Employees Compensation Act (31 U.
S. C. A., Sec. 751), provides:

"The United States shall pay compensation as hereinafter
specified for the disability or death of an employee resulting-

from a personal injury sustained while in the performance of
his duty * * *."
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or in part and there is no right of appeal or review, ad-

ministrative or court, from such action.

United States v. Huff (C. A. 5), 165 F. 2d 720.

And as we have noted (Op. Br. p. 21), the act and

regulations contain numerous exclusions and restrictions

as to type and amount of claims that may be paid.

While it is true that Congress could leave service per-

sonnel with such restricted rights (or with no claim rights

at all) if it so desired, there is no reason, under the cir-

cumstances here existing, to restrict such rights, where

Congress has indicated a contrary intent. The Feres case

and the other cases relied upon by the Government were

at pains to point out the adequacy and fairness of the

awards recoverable under the compensation acts (Op. Br.

pp. 48-49). For example, in Firth v. U. S. (207 F. 2d

665), this Court specifically noted that the benefits recov-

erable under the compensation act would be greater than

the amount awarded by the judgment in the District Court,

and it remanded the case without prejudice to the claim-

ant's right to claim such compensation. The Government

would here have this Court distort the ruling in the Feres

case, with the result that the claim rights of military per-

sonnel would be greatly restricted. It is submitted that

no reason exists for such a harsh result; especially since

it is contrary to the intent of Congress.

3. The Losses Were Not Service Connected.

The Government here urges a point not urged by it in

the District Court. The Government argues that since

the Military Personnel Claims Act provides that "any

such settlement * * * shall be final and conclusive for

all purposes," and since the air force personnel filed claims



for certain uninsured property losses which were paid,

such ''determination'' by the Air Force that the damage

was incident to service is determinative of that issue in

this action.

No pertinent authority is cited in support of this argu-

ment. The statute says only that the settlement shall be

final. It is submitted that the statute means only what it

says, viz., that the soldier can make no further claim for

the articles covered by the claim; nor can the Government

refuse to pay the amount allowed.* The statute does not

say that the incidental determination by the Air Force

that the claim was service connected shall be binding in

an action brought under the Tort Claims Act upon a

separate claim that was never presented to the Air Force.

The Stipulation of Facts recites that when the soldiers

filed their uninsured claims they had already been paid

by the insurers for the trailer losses, and the claims they

filed with the Air Force specifically set this forth (see

Op. Br. p. 5). Since the insurers owned the claims for

the trailer damage at that time and since the insurers

took no part in presenting any claim to the Air Force,

such determination upon the soldiers uninsured claims

could not bind the insurers (see Op. Br. pp. 65-66).

The Government seeks to distinguish Lund v. United

States, 104 Fed. Supp. 756, upon the ground that there

had been no prior administrative determination in that case

that the loss was service connected; therefore, the District

Court was free to make such determination itself. This

could not be a sound analysis of that decision. In any

^For example, United States v. Babcock, 250 U. S. 328 (Govt.
Br. p. 16), merely holds that when a claim has been allowed by
military authority under the Military Personnel Claims Act, the

Government may not obtain a court review of such allowance.
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particular case, the loss is either service connected or it is

not. If the Government's position is correct, exclusive

jurisdiction of service-connected property damage losses is

in the Air Force, and the soldier could not confer juris-

diction on the District Court to hear the case, merely by

by-passing the Air Force. Factually, the Lund case and

the instant losses are similar, and if the loss in the Lund

case was not service connected, neither are the instant

losses. To be consistent, the Government would have to

disagree with the conclusion of the District Court in the

Lund case, but this it does not do. It is submitted that

the Lund case is well reasoned and the conclusion that the

loss was not service-connected is sound and here pertinent.

The Government argues (pp. 17-18) that the issue of

whether the loss was service-connected should be deter-

mined by reference to rules applicable to workmen's com-

pensation claims; e. g., if the condition of employment

creates a "zone of special danger" out of which the injury

arose, the loss should be held to be service connected.

Again the Government raises a point that was not sug-

gested by it in the District Court. In any event, the rules

applicable to workmen's compensation claims are not con-

trolling or of assistance in determining whether a prop-

erty damage claim of a soldier is service-connected. There

are a number of federal cases decided under the Tort

Claims Act and a large body of Judge Advocates General

rulings which consider and determine whether various per-

sonal injury and property damage claims are service-con-

nected under the Tort Claims Act and other military

claims statutes. Why the Government asks this Court to

ignore this large body of court and administrative law on

the very point in issue and look to workmen's compensation

cases is not clear. These cases and rulings are set forth in
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Appellants' Opening Brief (pp. 53-62). The Government

completely ignores the cases and dismisses the Judge Advo-

cates General rulings with the brief comment that they

"turn on the facts peculiar to them" (p. 16, footnote 9,

Govt. Br.). An examination of these cases and rulings

shows that they are pertinent in deciding whether the in-

stant losses were service connected. These cases and rul-

ings announce two situations where losses are uniformly

held not to be service-connected (1) where the loss occurs

when the soldier is off duty,^ and (2) where the soldier is

making use, for his own convenience, of a government fac-

ility which he is not ordered to use. Both of these situa-

tions existed in the case at bar.

That the workmen's compensation "zone of special dan-

ger" rule is not applicable here also appears from the case

of Herring v. United States, 98 Fed. Supp. 69 (App. Op.

Br. p. 55), where the court noted that under the Feres

and Brooks cases, "the source and circumstances of the

injury are relatively unimportant," the determining factor

being the duty status of the soldier. Likewise, the Brown,

Samson and Lund cases and the various Judge Advocates

General rulings (App. Op. Br. pp. 56-62) make clear that

the "zone of special danger" is not the test to be applied

here, since they dealt with losses occurring in the "zone

of special danger," and yet were held not to be service

connected.

^In a very recent decision, it was reaffirmed that under the rule

of the Feres case the injury cannot be said to "arise out of or in

the course of activity incident to service" if it occurs when the sol-

dier is off duty. See Brozvn v. United States (C. A. 2, Jan. 5,

1954), opinion by Frank, Circuit Judge, referred to in 22 United
States Law Week 2320. Incidentally, in this opinion the court

refused to follow O'Neil v. United States (C. A., D. C), 202
F. 2d 366, cited in the Government's Brief, page 14.
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In connection with the service-connected issue, mention

should also be made of the reference by the Government

in its Statement of Facts (Br. p. 3) to the affidavit filed

by it in support of its motion to dismiss wherein it was

stated that the personnel "were on active duty, and duly

assigned to military functions, at and about the time of

the said crash." This motion was submitted to the Dis-

trict Court on a Stipulation of Facts [Tr. pp. 13-22] and

said affidavit formed no part thereof, is contrary to the

Stipulation, and should be disregarded on this appeal. The

portion of the Stipulation here pertinent is set forth in

subparagraph 14 and footnote 4, page 4 of Appellants'

Opening Brief.

4. The Rules Applicable to Subrogation.

It may be conceded that an insurer may not subrogate

if the insured had no right to sue the tortfeasor at the

time the insurer paid the loss. As pointed out in our

Opening Brief, it is immaterial that the Military Per-

sonnel Claims Act does not provide for the allowance of

subrogated claims since this suit is brought under the

Tort Claims Act which does recognize such claims (Op.

Br. pp. 44, 48).

The Government argues (p. 23) that the provision in

the Military Personnel Claims Act excluding subrogation

claims bars this suit under the Tort Claims Act, citing

cases holding that provisions in bills of lading giving

carriers the benefit of a shipper's insurance preclude an

insurer from subrogating against the carrier. These cases

and this argument are not here relevant for the following

reasons

:

(1) This action is cognizable and brought under the

Tort Claims Act; therefore the provisions of the Military

Personnel Claims Act are irrelevant.
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(2) The bill of lading cases recognize that if the losses

are paid under loan receipts or if the policy has a provision

that the insurance shall not inure to the benefit of a car-

rier or bailee, the insurer may then subrogate, irrespective

of the provisions of the bill of lading. To this effect,

see

Luckenbach v. McCahan Sugar Co., 248 U. S. 139,

39 S. Ct. 53, 63 L. Ed. 170;

Mode O'Day Corp. v. Ringsby Truck Lines, Inc.,

100 Cal. App. 2d 748, 224 P. 2d 368.

The Government did not urge this point in the District

Court; hence the Stipulation of Facts did not cover the

question of whether the losses were paid under loan re-

ceipts or whether the policies contain a provision such as

referred to above. Under these circumstances, the Gov-

ernment may not raise such a point for the first time in

this Court.

(3) In any event the bill of lading cases do not deal

with an analogous problem and are not here pertinent.

Respectfully submitted,

William H. Levit,

Long & Levit,

Attorneys for Appellants.
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basic question in the case, as noted at page 2 of that

brief, is whether the Military Personnel Claims Act

constitutes the exclusive remedy for claims against the

United States for damage to personal property occur-

ring incident to service and hence precludes resort to

the Federal Tort Claims Act.

This identical question has now been decided by the

Court of Appeals for the Fifth Circuit in Zoula and
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sonnel Claims Act furnishes the exclusive remedy and
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opinion are set out in full in the Appendix.
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APPENDIX

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 14901

Emil Zoula and Charles C. Sterling, appellants

versus

United States of America, appellee

Appeal from the United States District Court for the

Middle District of Georgia

(November 24, 1954)

Before Hutcheson, Chief Judge, and Holmes and

Russell, Circuit Judges

Hutcheson, Chief Judge

:

Having sustained injuries to person and property in

an automobile collision on the Fort Benning Military

Reservation with an army ambulance as the result of

the alleged negligence of its driver, plaintiffs, members

of the armed forces in service at the post, sued under

the Federal Tort Claims Act to recover therefor.

The causes consolidated for hearing and plaintiffs'

and defendant's motions for summary judgment com-

ing on to be heard on affidavits and evidence, the district

judge, upon the undisputed facts and for the reasons ^

1 "On July 19, 1952, the plaintiffs, Emil Zoula and Charles C.

Sterling, Jr., were on a tour of military duty at the Fort Benning
Military Reservation. These gentlemen occupied the status of

students. There were about 150 in their company.
On July 19, 1952, at about one o'clock in the afternoon, while oc-

cupying the automobile owned by Sterling and proceeding from the

Harmony Church area in the Reservation to the main post, they



set out in his memorandum for judgment, denied plain-

tiffs', and granted defendant's, motion for judgment.

Appealing from the judgments denying them re-

covery, plaintiffs are here urging upon us that Brooks

were run into by a soldier driving an ambulance, and apparently,

although not now adjudging, the result of the collision was wholly

due to the negligence of the soldier driving the ambulance.

At the time of the collision resulting in the injuries sued for, both

the Plaintiffs were dressed in civilian clothes, were on business of

their own, going from one part of the Reservation to another, for

the purpose of getting a cheek cashed, a hair-cut, making measure-

ments for some clothes, probably spending the week end in town.

The 150 men composing the company of students, of which these

two Plaintiffs were members, had issued to them and accessible to

them at all times a Class A pass or Class A passes. The evidence

disclosed that these men might have carried these passes on their

person ; but the rule seems to have been that ordinarily and generally

speaking these passes were left at a point but could be picked up by
these Plaintiffs and all other members of that company who were

not being disciplined at any time after five o'clock in the afternoon

of week days and twelve o'clock noon on Saturday.

They did not have to apply to anyone to obtain these passes. All

that was necessary was that they go by, sign a book or a register,

giving the place where they were going, and pick up their pass and
depart. All 150 in this company had the same privilige except those

kept on the bases for disciplinary purposes.

I do not understand that a pass of this type is synonymous with

either a furlough or a leave, it being made to appear that a furlough

and leave are synonymous except one applied to an enlisted man and
the other to an officer. The fundamental difference between a pass

and a leave or furlough is that a furlough or leave is a right earned

and to which the soldier is entitled. A pass is simply a privilege that

may or may not be accorded him.

The evidence in this case, as well as the facts of the complaints

and the affidavits attached, show that the real substantial question

is, what was the status of these plaintiffs at the time of their injury?

These men, being on a pass status, were still connected with the sub-

ject to call at all hours.

It has been made to appear that these plaintiffs and all others of

their company occupying like status would be required to return to

the base if night problems were involved or would probably not be
granted the right to leave. A person on a furlough or leave is not
subject to military duty, although he may actually spend the time



V. United States, 337 U. S. 49 and the district court

cases " cited hy them, as to the personal injuries sus-

tained, and Lund v. United States, 104 Fed. Suiop. 756,

as to the property damages sued for, require a contrary

hokling.

The United States on its part advancing three propo-

sitions ^ and arraying many statutes and decisions in

support of them, vigorously urges upon us that the

judgments appealed from were correctly entered and

should be affirmed.

provided in the furlough or the leave on a military reservation. A
person on pass status is required to attend night problems. A person

on furlough or leave is not required to attend night problems. The
collision that occurred out of which this damage grew happened
upon the military reservation.

It is difficult for me to determine what status the personal prop-

erty damage occupies. It would be almost cruel to prohibit these

two young men from recovering for their property damage. Yet I

am jicrsuaded to believe that their right to recover is in one lump,

and if they cannot recover for their personal injury, they could not

recover for their property damage.

It is my judgment, from the evidence in this case, from the facts

obtained in the affidavits and from the petitions, that the injuries

resulting to these men arose out of or incident to their military

service. I, therefore, decline and deny the motion for summary judg-

ment of the Plaintiffs and grant the motion for summary judgment
of the United States."

2 Herring v. U.S., 98 Fed. Supp. 69; Samson v. U.S., 79 Fed. Supp.

406; Brown v. U.S., 99 Fed. Supp. 685; Barnes v. U.S., 103 Fed.

Supp. 151; Snyder v. U.S., 118 Fed. Supp. 585.

•^ "I. The Existence of a Comprehensive and Uniform Federal

System of Compensation Benefits for Injuries or Death of Service-

men Precludes Recovery of Additional Damages Under the Federal

Tort Claims Act."

"11. In Any Event There Can Be No Recovery Under the Fed-

eral Tort Claims Act of Damages for the Service-Incident Injury

of a Member of the Armed Forces."

"III. The Military Personnel Claims Act Remedy Precludes an

Action by a Member of the Armed Forces Under the Federal Tort

Claims Act for Property Damage Incident to His Service."
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In respect of the claims for personal injuries, the

United States, pointing to the numerous statutes deal-

ing with and providing for administrative compensa-

tion, puts forward as its primary reliance the existence

of a comprehensive and uniform Federal System of

Compensation Benefits for injuries or death of service-

men and the decision in Feres v. United States, 340

U, S. 135, holding that the existence thereof precludes

resort by servicemen or their dependents to the Federal

Tort Claims Act.

To appellants' insistence that the Brooks and not the

Feres case is controlling here, appellee replies correctly,

we think, that it is the Feres and not the Brooks case

which states the generally controlling principles where

servicemen are concerned, and that to the extent that

the Brooks case is still the law, it should be, and is, con-

fined within the narrow limits of its precise facts.

In respect of the property damage claim of plaintiff

Sterling, the United States, citing in support Fidelity

Phenix v. U. S., Ill Fed. Supp. 899-903, relies with

equal, if not greater, assurance on the additional reason

that the complete and comprehensive system of ad-

ministrative compensation for property damage sus-

tained by military personnel incident to their service,

precludes resort by members of the armed services to

the Tort Claims Act for such property damage.

We find ourselves in general agreement with these

positions taken by appellee. Of the clear opinion that

to the extent that the decision of the Supreme Court in

the Brooks case has survived the decision in the Feres

case, it must and will be confined strictly to its precise

facts, we are of the equally clear opinion that the facts

of this case do not bring it within those narrow confines.



This is to say that only if the majority opinion in the

Brooks case can be regarded as laying down the general

rule covering the application of the Federal Tort

Claims Act to men in the armed forces, and the Feres

case a narrow exception to it, could the plaintiffs in this

case prevail. It is to say, too, that the undisputed facts

in this case bring plaintiffs within the intent and mean-

ing, indeed within the precise language of the Feres

case, "The government is not liable under the Federal

Tort Claims Act for injuries to servicemen where [as

here] the injuries arise out of, or are in the course of,

activity incident to service", for, as the district judge

pointed out in his memorandum, while the plaintiffs

were in civilian clothes and entitled to a pass, they were

still on the post and still "in the course of activity in-

cident to service." Unless, therefore, the carefully

chosen words used in the Feres opinion are to be given

the confined and unnatural meaning, sought to be at-

tributed to them by appellants, that to come under

the decision, servicemen must be injured as a result of,

or while acting under, immediate and direct military

orders, it is quite plain that plaintiffs may not recover.

The Supreme Court pointed out in the Feres case,

that the benefits currently available under the statutory

system developed by congress in the many enactments

dealing with and providing for compensating service-

men or their dependents for injury or death in service

were not only adequate and comprehensive, but also

compared "extremely favorably with those provided

by most compensation statutes." Feres v. United

States, 340 U. S. 145.

The argument made so much of in, and apparently

greatly influencing the dissenting opinion in the Court



of Appeals and the majority opinion in the Supreme

Court in the Brooks case, that it would be a discrimina-

tion against servicemen to deny them the benefits of the

Federal Tort Claims Act, congress certainly did not

intend to discriminate against servicemen, was, we

think, com]3letely demolished in the Feres case.

We think, too, that the opinion in that case and later

decisions of the Supreme Court and other courts inter-

preting and applying the Feres case "* have deprived of

any sound basis the views apparently put forward in

Brooks' case, that it would be discrimination against a

serviceman to remit him to the compensation provided

by congress and that in enacting the Federal Tort

Claims Act, congress intended to afford servicemen two

remedies against the government.

As to the damage to plaintiff Sterling's automobile,

it will be sufficient, without extending this opinion

further, to say that in our opinion the Military Per-

sonnel Claims Act ^ furnishes the exclusive remedy and

precludes resort here to the Federal Tort Claims Act.

The judgment was right. It is Affirmed.

Russell, Circuit Judge, concurring specially:

In this case there is no occasion to choose between

the Brooks case and the Feres case. Under the author-

ity of the Feres case, recovery for injuries sustained

incident to the military service is not authorized under

Mohansen v. U.S., 343 U.S. 427; Dalehite v. U.S., 346 U.S. 15;

Lewis V. U.S., 190 F (2) 22; Pettis v. U.S., 108 Fed. Supp. 500; Sigmon
V. U.S., 110 Fed. Supp. 906; O'Neil v. U.S., 202 F(2) 366; Mandel v.

U.S., 191 F(2) 164; U.S. v. Firth, 207 F(2) 665; and U.S. v. Meyer,
200 F(2) 110. Cf. Posey v. Tennessee Valley Authority, 93 F(2) 726.

^ The Military Personnel Claims Act of May 29, 1945, 91 Congres-
sional Record, 4804, 5445.
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the Federal Tort Claims Act. The question presented

here is whether the injuries complained of were so

sustained. The trial judge found that they were, there-

fore, since this judgment is adequately supported by the

record, it should be affirmed. Being of this view, I do

not reach the question of the applicability of the Mili-

tary Personnel Claims Act.

ii u. COVERNMENT PRJNTING OFFICE: 1954
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STATEMENT OF THE CASE

The complaint before the District Court, Para-

graph II, alleges that plaintiff (appellant here) and

defendant (appellee here) are motor carriers sub-

ject in their interstate operations to the jurisdiction

of the Interstate Commerce Commission under the



Interstate Commerce Act. By Paragrapli IV plain-

tiff asserts it operated interstate over a designated

highway by express permission of the Interstate

Commerce Commission. By Paragrapli V it is

claimed that defendant operated interstate over the

same highway without such permission. Paragraph

VI says that defendant's illegal operation diverted

traffic from plaintiff and Paragraph VII claims that

plaintiff is entitled to monetary damages because of

"such unlawful operations" (Tr. 3-6). These allega-

tions present a clear claim of the violation of a right

federally protected under the Interstate Commerce

Act. There is no diversity presented by the record,

both parties being Washington corporations, so the

only question before this Court is, does the com-

plaint present a federal question?

Appellee, United, moved to dismiss contending

that, although the claim arises as a result of the al-

leged violation of a Federal statute, it is a common
law cause of action; the right to freedom from illegal

competition. We agree that the right of a franchise

holder to recover damages from one who unlawfully

infringes is a common law right so there is no issue

here on that point and we have not briefed it. If,

however, the Court is interested in the question, it is

spelled out in detail, with authorities, in the record

(Tr. 7-10).

M
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The District Court allowed the motion and or-

dered a dismissal holding that no federal question is

involved (Tr. 15-16). Though the order says it is

"without prejudice" (Tr. 20), the oral opinion upon

which it was based (Tr. 14-19) categorically denies

appellant's right to assert a claim for damages based

upon appellee's violation of the Federal Motor Car-

rier Act (49 U.S.C.A. Sec. 301 et seq.). The order

is thus, in effect, a final judgment so that this Court

has jurisdiction of this appeal. In re Melekov, 114 F.

(2d) 727 (CCA. 9), and cases there cited.

Appellant contends that the complaint presents

a federal question on either of two grounds which

are set forth herein. Our first point is that this action

for money damages caused by a violation of the In-

terstate Commerce Act presents a federal question

notwithstanding the fact that the statute does not

expressly confer such right. The second point is that

the Act (49 U.S.C.A. Sec. 317(b)) expressly reserves

all common law remedies and thereby incorporates

them into the Act.
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POINTS AND AUTHORITIES

POINT I

A COMPLAINT ALLEGING A VIOLATION OF

THE FEDERAL MOTOR CARRIER ACT TO PLAIN-

TIFF'S MONETARY DAMAGE PRESENTS A FED-

ERAL QUESTION EVEN THOUGH THE ACT DOES
NOT SPECIFICALLY PROVIDE FOR SUCH DAM-

AGES.

Interstate Commerce Act, Part I (49 U.S.C.A.

Sec. 1, et. seq.);

id., Part II (49 U.S.C.A. Sec. 301 et. seq.);

Fratt V. Robinson, 203 F. (2d) 627;

Securities Exchange Act of 1934 (15 U.S.C.A.

Sec. 78(a) et. seq.);

Baird v. Franklin, 141 F. (2d) 238;

Bell u. Hood, 327 U.S. 678;

28 U.S.C.A. 41(1), (7) (28 U.S.C.A. Sees. 1331,

1337).

Argument

The District Court correctly pointed out that Sec-

tions 8 and 9 of Part I of the Interstate Commerce

Act dealing with railroads (49 U.S.C.A. Sec. 1, et.

seq.) specifically provide for a right to proceed in

Federal Court for money damages to any person

aggrieved by any violation of that chapter (the rail-

road chapter) of the Act. It then took the position

that since the Motor Carrier Act does not contain

M,



similar provisions no federal question is presented

by appellant's complaint.

We can find no case holding that a complaint

alleging a violation of the Federal Motor Carrier

Act and seeking money damages presents a Federal

question. We believe the exact question has never

before been raised. There is, however, an exactly

comparable case decided in this Court arising in con-

nection with the Securities and Exchange Act.

That case, which we feel is indistinguishable in

principle from this case is Fratt v. Robinson, 203 F.

(2d) 627. It involved a suit for money damages re-

sulting from a violation of Section 10(b) of the Se-

curities and Exchange Act (15 U.S.C.A. Sec. 78j(b)).

That section does not provide for money damages

though other sections do. However, this Court

squarely held that a Federal District Court had jur-

isdiction to award damages for a violation of Section

10(b). 203 F. (2d) at p. 631). In so doing this Court

adopted the reasoning of Judge Clark of the Second

Circuit in Baird u. Franklin, 141 F. (2d) 238, to

the effect that the entertaining of such jurisdiction

would make more effective the general purposes

of the Act. This Court said:

"* • • ^g (,^j^ think of nothing that would
tend more toward discouraging trading off the

established business markets and out of govern-



mental regulation or that would more certainly

tend to deter fraudulent practices in security

transactions and thus make the Act more 'rea-

sonably complete and effective' than the right

of defrauded sellers or buyers of securities to

seek redress in damages in federal courts * * *"

(203 F. (2d) at p. 632).

This Court's final comment in holding that a

Federal District Court had jurisdiction to award

money damages even though the portion of the

statute alleged to have been violated did not ex-

pressly provide for them was:

"* * * It is not unusual for courts to take jur-

isdiction of civil remedies where the legislature

has spoken only of criminal sanctions." (203 F.

(2d) at p. 633.)

In reaching the result it did in the Fratt case, this

Court relied heavily on Bell v. Hood, 327 U.S. 678,

which had been appealed from this Court. That

case involved a claim for money damages against

officers of the Federal Bureau of Investigation be-

'

cause of their alleged violations of the Fourth and

Fifth Amendments to the United States Constitution.

The Supreme Court held there was jurisdiction to try

such claim and that the claim presented a Federal

question. This Court in the Fratt opinion quoted



from the Supreme Court's opinion in the Bell case

on the Federal question point as follows:

"• • • ^here federally protected rights have

been invaded, it has been the rule from the be-

ginning that courts will be alert to adjust their

remedies so as to grant the necessary relief. And
it is also well settled that where legal rights

have been invaded, and a federal statute pro-

vides for a general right to sue for such inva-

sion, federal courts may use any available

remedy to make good the wrong done. Whether
the petitioners are entitled to recover depends
upon an interpretation of 28 U.S.C §41(1) and
on a determination of the scope of the Fourth

and Fifth Amendments' protection from unrea-

sonable searches and deprivations of liberty

without due process of law. Thus, the right of
the petitioners to recover under their complaint

will be sustained if the Constitution and laws

of the United States are given one construction

and will be defeated if they are given another.

For this reason the District Court has jurisdic-

tion." (Footnote 18, p. 633, 203 F. (2d); italics

added.)

In the Bell case, the Fratt case and in the case at

bar the statute or Constitution does not specifically

say that a party damaged because another violated

the law has a right to bring an action for damages

in the Federal Court. But the Bell and Fratt cases

hold that such a case arises under the "Constitution,

laws or treaties of the United States" (28 U.S.C.A. Sec.
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1331). We pleaded and rely upon 28 U.S.C.A. Sec.

1337 which confers jurisdiction, so far as here ma-

terial, "* * * of any civil action arising under any

Act of Congress regulating commerce * * *". Ac-

cordingly, since the Supreme Court in the Bell case

thought a Federal question was presented by a com-

plaint seeking money damages under Sec. 1331 and

the Fourth and Fifth Amendments to the United

States Constitution, though neither the Constitution

nor the statute expressly provides for them, it seems

obvious that a Federal question is presented here

where Sec. 1337 and the Federal Motor Carrier Act

are involved, neither providing expressly for money

damages. i

We have seen that this Court in the Fratt opinion

held upon the authority of the Bell case that a com-
.[

plaint seeking money damages for violation of a

Federal statute raised a Federal question even

though the portion of the statute which was alleged

to have been violated did not provide for damages

for that violation. We think a comparison of the

Securities Exchange Act of 1934 which was involved

in the Fratt opinion with the Federal Motor Carrier

Act involved in this case will show that what was said

in the Fratt opinion applies here. As footnote 13 to

the Fratt opinion (p. 632 of 203 F. (2d)) correctly

points out. Sections 9(e), 16(b) and 18(a) of the



Securities Exchange Act, all provide rights to dam-

ages for violations of those sections. Section 10(b),

the section involved in the Fratt opinion, does not.

Even as against the maxim expressio unius est

exclusio ulterlus, Judge Clark in Baird v. Franklin

had held that the violation of another "non-damage"

section of the Act did not foreclose a right to money

damages. As to Section 10(b), this Court said it

agreed with Judge Clark.

Except for its reservation of common law reme-

dies (dealt with in Point II below), the Federal

Motor Carrier Act is silent as to any private remedy

for a violation of any of its provisions. All it does

is provide for criminal penalties and injunctive

remedies to be sought by the Commission. Accord-

ingly, the expressio unius rule is no barrier here,

and the rule of the Fratt opinion applies a fortiori.

POINT II

THE FEDERAL MOTOR CARRIER ACT RY RE-

SERVING COMMON LAW REMEDIES CREATED
A FEDERAL RIGHT COGNIZARLE IN A DISTRICT

COURT AS A FEDERAL QUESTION.

POINTS AND AUTHORITIES

Interstate Commerce Act, Part II, Sec. 317(b)

(49U.S.C.A. Sec. 317(b));

id.. Part I, Sec. 22 (49 U.S.C.A. Sec. 22);
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Puerto Rico v. Russell & Co., 228 U.S. 476;

Gully V. First National Bank, 299 U.S. 109;

Penna /?./?. u. Sonman Coal Co., 242 U.S. 120;

Penna R.R. v. Puritan Coal Co., 237 U.S. 121;

Plaintiff's pleadings in the Puritan and Son-

man cases (Exs. A and B hereto);

Powers V. Cady, 9 F. (2d) 458;

Artie Roofings v. Travers, 32 A. (2d) 559 (Del.

1943);

Union Transfer Co. v. Renstrom, 37 N.W. (2d)

383 (Neb. 1949).

Argument

The proviso to Sec. 317(b) of the Federal Motor

Carrier Act reads as follows:

"• • • Provided, That the provisions of Sec-

tions 1(7) and 22 of this title shall apply to com-
mon carriers by motor vehicles subject to this

chapter." (49 U.S.C.A. 317(b)).

Sec. 22, so far as here material, reads as follows:

"• • • ^^^ nothing in this chapter contained

shall in any way abridge or alter the remedies
now existing at common law or by statute, but-

the provisions of this chapter are in addition to

such remedies; * * *" (Act of 1887, now 49 U.S.

C.A. Sec.22.)

It goes without saying that // Sec. 22 was intended

to create a federal right, the District Courts have
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jurisdiction to enforce it. The District Court in this

case expressly held that it was not so intended (Tr.

first full para. p. 18). In reaching that conclusion

the Court relied upon Puerto Rico v. Russell & Co.,

228 U.S. 476, and Gully v. First National Bank, 299

U.S. 109. Both of these cases stand for the proposi-

tion that where an Act of Congress permits a state

tax to be levied, the right to be established is one

created by the State and that the Federal enabling

act does not create a Federal right and hence a

federal question. In this case Sec. 22 is Congressional

legislation so the Puerto Rico and Gully cases have

no application.

Our first reason for contending that in enacting

Sec. 22 Congress intended to create a federal right

is that, even if Congress had not so enacted, it would

have been possible to assert a common law action

for illegal competition in a state court. Accordingly,

if Congress wasn't trying to create a federal cause of

action, it is difficult to see what Congress was trying

to do. It must be presumed that the words were in-

tended for some purpose or to accomplish some-

thing.

However, we are not relying merely on logic.

Except for the District Court's opinion in this case,

Sec. 317(b) of the Federal Motor Carrier Act has
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never been construed by a Federal Court. Tlie scope

and meaning of Sec. 22 has been considered many

times. The clearest statement we have been able to

find is that in Penna. R.R. v. Sonman Coal Co., 242

U.S. 120. That involved a common law action for

failure to deliver coal cars and came to the Court

from the Supreme Court of Pennsylvania. True, the

carrier had been held liable in a State, not a Federal,

Court. But the Court held it to have also been suable

in a Federal Court as follows:

"It is true that §§8 and 9 deal with the redress

of injuries resulting from violations of the act

and give the person injured a right either to

make complaint to the Interstate Commerce
Commission or to bring an action for damages
in a federal court, but not to do both. If the act

said nothing more on the subject it well may be

that no action for damages resulting from a

violation of the act could be entertained by a

state court. But the act shows that §§8 and 9 did

not completely express the will of Congress as

respects the injuries for which redress may be

had or the modes in which it may be obtained,

for §22 contains this important provision:

^Nothing in this act contained shall in any way
abridge or alter the remedies now existing at

common law or by statute, but the provisions of

this act are in addition to such remedies.' The
three sections, if broadly construed, are not al-

together harmonious, and yet it evidently is in-

tended that all shall be operative. Only by read-
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ing them together and in connection with the

act as a whole can the real purpose of each be

seen. They often have been considered and what
they mean has become pretty well settled. Thus
we have held that a manifest purpose of the

provision of §22 is to make it plain that such

'appropriate common law or statutory remedies'

as can be enforced consistently with the scheme
and purpose of the act are not abrogated or dis-

placed, Texas Sc Pacific Ry. Co. v. Abilene Cotton

Oil Co., 204 U.S. 426, 446-447; that this provision

is not intended to nullify other parts of the act,

or to defeat rights or remedies given by earlier

sections, but to preserve all existing rights not

inconsistent with those which the act creates,

Pennsylvania R.R. Co. v. Puritan Coal Co., 237

U.S. 121, 129; that the act does not supersede the

jurisdiction of state courts in any case, new or

old, where the decision does not involve the de-

termination of matters calling for the exercise

of the administrative power and discretion of

the Interstate Commerce Commission, or relate

to a subject as to which the jurisdiction of the

federal courts is otherwise made exclusive, ibid.

130; that claims for damages arising out of the

application, in interstate commerce, of rules

for distributing cars in times of shortage, call

for the exercise of the administrative authority

of the Commission where the rule is assailed as

unjustly discriminatory, but where the assault

is not against the rule but against its unequal
and discriminatory application, no administra-

tive question is presented and the claim may be

prosecuted in either a federal or a state court
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without any precedent action by the Commis>
sion ibid. 131-132; and that, if no administrative

question be involved, as well may be the case,

a claim for damages for failing upon reasonable

request to furnish to a shipper in interstate

commerce a sufficient number of cars to satisfy

his needs, may be enforced in either a federal

or a state court without any preliminary finding

by the Commission, and this whether the car-

rier's default was a violation of its common law

duty existing prior to the Hepburn Act of 1906,

or of the duty prescribed by that act, ibid. 132-

135; Eastern Ry. Co. v. Littlefield, 237 U.S. 140,

143; Illinois Central R.R. Co. v. Mulberry Hill

Coal Co., 238 U.S. 275, 283; Pennsylvania R.R.

Co. V. Clark Coal Co., 238 U.S. 456, 472.

"Applying these rulings to the case in hand,

we are of opinion that a state court could enter-

tain the action consistently with the Interstate

Commerce Act. Not only does the provision in

§22 make strongly for this conclusion, but a

survey of the scheme of the act and of what it

is intended to accomplish discloses no real sup-

port for the opposing view. With the charge of

unjust discrimination eliminated, the ground
upon which a recovery was sought was that for

a period of four years, during which the condi-

tions were normal, the carrier had failed upon
reasonable demand to supply to a shipper in

interstate commerce a sufficient number of

cars to transport the output of the latter's coal

mine. Assuming that the conditions were
normal and the demand reasonable, it was
the duty of the carrier to have furnished
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the cars. That duty arose from the com-
mon law up to the date of the amendatory
statute of 1906, known as the Hepburn Act, and
thereafter from a provision in that act which,

for present purposes, may be regarded as merely
adopting the common law rule. There was evi-

dence tending to show, and the jury found, that

the conditions in the coal trade were normal
and the demand for the cars reasonable. In-

deed, without objection from the carrier, the

court said when charging the jury: There is

no testimony disputing the claim of the plain-

tiff that these were normal times.' The carrier

insisted that the jury found that the carrier had
a generally ample car supply for the needs of

the coal traffic under normal conditions, and
the jury further found that the failure to fur-

nish the cars demanded was without justifiable

excuse. Thus far it is apparent that no adminis-

trative question was involved—nothing which
the act intends shall be passed upon by the

Commission either to the exclusion of the courts

or as a necessary condition to judicial action."

(242 U.S. at pp. 123-126, italics added.)

As the above italics show, the Supreme Court

in the Sonman case clearly held that the viola-

tion of a common law right gave a remedy to the

aggrieved person in either a state or Federal Court.

The Abilene Cotton Oil case referred to in the above

quotation does not affect the principle; all it held

was that §22 did not preserve such common law
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remedies as were inconsistent with tlie Act itself

and that therefore a shipper might not attack a rate,

rule or practice without prior resort to the I.C.C.

The Puritan Coal case referred to in the quotation

is also exactly in point here. There the shipper com-

plained that the carrier's own rule for car allocation

in time of shortage was discriminatorily applied.

The Court said:

"But if the carrier's rule, fair on its face, has

been unequally applied and the suit is for

damages, occasioned by its violation or dis-

criminatory enforcement, there is no adminis-

trative question involved, the courts being called

upon to decide a mere question of fact as to

whether the carrier has violated the rule to plain-

tiff's damage. Such suits though against an in-

terstate carrier for damages arising in interstate

commerce, may be prosecuted either in the state

or Federal Courts." (237 U.S. at pp. 13.1-2,

italics added.)

We recognize, of course, that the Supreme

Court's view, as stated in the Sonman and Puritan

cases, that common law remedies reserved by Sec.

22 may be asserted in either a State or a Federal

Court is dicta because the point in those cases was

whether the remedies could be asserted in a state

court. If those cases had been diversity of citizen-

ship cases, it might well be urged that the Court's

I
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dicta mean nothing because, of course, the com-

mon law remedy could be asserted in a diversity

case just because it was a diversity case. However,

the fact is that both cases were non-diversity cases

as is shown by Exhibits A and B to this brief which

are replicas of certified copies of plaintiff's plead-

ings in those cases on file in this Court. That they

were non-diversity cases is made clear from an

examination of Exhibits A and B. Page 26 of Ex-

hibit A states that plaintiff and defendant are Penn-

sylvania corporations and page 33 of that exhibit

states that defendant moved to dismiss and no

answer was filed. Accordingly, non-diversity was

conceded. Page 43 of Exhibit B states that plain-

tiff is a Pennsylvania corporation. Exhibit B does

not expressly say that defendant is a Pennsylvania

corporation, but page 45 of Exhibit B says that de-

fendant is governed by the laws of that State.

Moreover, Pennsylvania Railroad was defendant

in both cases. Since Exhibit A is dated 1908 and

alleges that defendant was a Pennsylvania corpo-

ration there is no reason to suppose that in 1909,

the date of Exhibit B, it was not. Exhibit B, page 50,

states that defendant moved to dismiss and no

answer was filed.

The significance of the Supreme Court's saying,

even by way of dicta, in a non-diversity case that
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the common law remedies reserved by Sec. 22

might be asserted in a Federal Court is, we think,

obvious. The Supreme Court was saying that Sec.

22 created a Federal right and that a claim under

Sec. 22 accordingly presented a Federal question.

No citation of authority is required for the proposi-

tion that a complaint in a Federal Court must show

diversity or present a Federal question.

Powers u. Cady, 9 F. (2d) 458 (D. Ct. W.D.

Louisiana, 1925), supports the view that Sec. 22

created a Federal right. That was an action for fail-

ing to furnish railroad cars. The contention was

made that preliminary resort had to be made to the

Interstate Commerce Commission. Relying on the

Puritan and Sonman cases, the Court rejected this

contention and squarely held that Sec. 22 applied.

Here is a holding then, not dicta, that Sec. 22 may
be asserted in a Federal Court. 9 F. (2d) at p. 462.

While the citizenship of the parties does not appear

in that case, it is obvious, as explained above, that

had there been diverse citizenship, the Court would

have had jurisdiction once it determined the matter

was not for the Commission. Only in the absence of

diversity does Sec. 22 become important.

The State Courts have recognized that Sec.

317(b) of the Federal Motor Carrier Act which re-
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tains Sec. 22 does preserve common law rights and

have enforced them. Artie Roofings v. Travers, 32

A. (2d) 559 (Del., 1943); t/n/on Transfer Co. v. Ren-

strom, 37 N.W. (2d) 383 (Neb. 1949). These cases

in no way suggest that a Federal Court would not

have jurisdiction.

CONCLUSION

The Court should hold either that (1) the com-

plaint by alleging a violation of the Federal Motor

Carrier Act presents a Federal question or, (2) that

the Act's reservation of common law remedies

presents a Federal question. The Court should then

reverse the Order of Dismissal (Tr. 19-20) and re-

mand the case to the District Court.

Respectfully submitted,

James P. Cronan, Jr.,

SCHAFER, HOLBROOK & CrONAN,

Attorneys for Appellant.
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EXHIBIT A

IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

PURITAN COAL MINING COMPANY

vs.

PENNSYLVANIA RAILROAD

No. 221 May Term, 1908

PLAINTIFF'S STATEMENT

The Puritan Coal Mining Company files this

statement of its claim and demand against the Penn-

sylvania Railroad Company, the defendant, and for

cause of action alleges as follows, viz:

—

First:—That the Puritan Coal Mining Company

is a corporation organized and existing

under the laws of Pennsylvania, and from the

day of A.D. 1902, to the day of

A.D. 1906, was the owner of a leasehold upon large

body of bituminous coal, situate in the County of

Cambria, State of Pennsylvania, and was engaged

in the business of mining, producing, shipping and

selling bituminous coal thereon and therefrom, to

points and places within the territorial limits of

Pennsylvania.

SECOND:— That the Pennsylvania Railroad

Company is a corporation existing under the laws
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of Pennsylvania, by an Act of Assembly approved

the 13th day of March, 1946, and is by virtue of the

laws and constitution of the said State, a common
carrier engaged in the transportation of passengers

and property, under a common control, manage-

ment or arrangement for a continuous carriage of

shipment from points and places within the State of

Pennsylvania, to other points and places within the

said State, and was and is engaged in carrying, haul-

ing and transporting bituminous coal from points

and places along its main line and branches within

said State, to other points and places within said

State.

THIRD :— That the mines of the plaintiff and the

mines of other shippers of bituminous coal, espe-

cially those of the Berwind-White Coal Mining

Company are situate along or near the line or

branch line of the defendant company in the

County of Cambria, and that a large part of the coal

mined and shipped from the premises controlled

by the plaintiff during the period from the 1st day

of April A. D. 1902, to the 1st day of Jany, A. D. 1905,

was shipped over said main line and branch of the

defendant company by continuous carriage or ship-

ment, and under the control and management of

*| the defendant company', to points and places within

the State of Pennsylvaniav.
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FOURTH:— That the defendant company dur-

ing all of the period aforesaid arbitrarily assumed

the right to estimate and determine the capacity of

the plaintiff to produce coal from its mines, and

did in fact estimate, fix and determine, and publish

the capacity of its mines, and did estimate, fix and

determine the percentage of coal cars plaintiff was

to receive each and every working day at the mines

for use in the carriage and transportation of its

product, and did in like manner estimate, fix and

determine the producing capacity of all other mines

upon its main line and branch lines, and did so fix

and determine the percentage of coal cars the said

several operators and owners of mines were entitled

to have and receive for the carriage and transporta-

tion of the product of their mines.

Fifth:— That the duty and obligation of the de-

fendant company as a common carrier and a pub-

lic highway was to furnish coal cars to the plaintiff

upon a basis of equality in proportion to its rated

capacity to mine and produce coal, and according

to the measure of duty fixed by itself in determin-

ing the percentage of the number of coal cars to

which plaintiff was entitled out of the whole number

the defendant has for daily distribution; but the

defendant company disregarding its duty and obli-

gation which it owed to the plaintiff, did unduly and
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unreasonably, as well as unlawfully and unjustly,

neglect and refuse to furnish the plaintiff with its

pro rata share of the coal cars it had for daily dis-

tribution, and did subject the plaintiff to undue and

unreasonable disadvantage and prejudice, in that it

favored and did unduly and unreasonably discrimi-

nate in favor of the Berwind-White Coal Mining

Company, in that it did in the daily distribution of

its coal cars, distribute and give to said company

five hundred (500) cars before distributing to the

plaintiff any cars; and did thereby unjustly and

unlawfully deprive the plaintiff of the just and fair

amount of cars each day, to which the percentage

fixed by the defendant company entitled the plain-

tiff to receive and would have received, except for

said unjust, undue and unreasonable discrimination

in favor of said Berwind-White Coal Mining Com-

pany.

Sixth:— That the defendant company did also

unduly and unreasonably discriminate against the

plaintiff and in favor of said Berwind-White Coal

Mining Company, to the prejudice and disadvantage

of the plaintiff, in that the said defendant did cause

to be transferred from its ownership, custody and

control, one thousand (1000) steel cars of large

capacity, which it had purchased for use in the

transportation of bituminous coal into interstate
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mordets and places of interstate commerce to the

said Berwind-White Coal Mining Company, and did

by said transfer and sale deprive the plaintiff from

receiving its prorata percentage of said one thousand

cars for use in hulling and transporting the product

of its mines, to points and places within the State

of Pennsylvania.

Seventh:— That during all of said period of

time, to wit, from the 1st day of April, A. D., 1902,

to the 1st day of January, A. D., 1905, the plaintiff

had a large and growing demand for the soft coal

which it was mining and producing; that it had dur-

ing all of said time constant demand and orders

for its coal, in excess of the supply of coal cars

furnished by the defendant company for transpor-

tation of the same to its customers, and could and

would have moned and shipped a large amount of

coal in excess of what it did mine and ship, to wit,

64587 tons, which it would have sold to its cus-

tomers therein at a price aggregating F. O. B. cars

above costs of producing same the sum of $49906.07

Dollars; but was prevented from so doing by reason

of the aforesaid undue and unreasonable discrimi-

nation in favor of the a foresaid Berwind-White

Coal Mining Company. That because of said undue

and unreasonable discriminatory acts, the plaintiff

suffered damage and loss in its business of mining
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and selling its product in the markest of the soft

coal trade and in points and places and to consumers

of soft coal within the lines of the State of Penn-

sylvania and it, therefore, brings this action to

recover compensation forsaid loss and damage in

the sum of $49936.07 Dollars, with such additional

amount as will compensate plaintiff for the delay

on part of the defendant Company.

Krebs Liverwright.

Attorney

IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

PURITAN COAL MINING COMPANY
vs.

PENNSYLVANIA RAILROAD COMPANY

No. 221 May T. 1908

I, WILLIAM T. HAGERTY, Prothonotary of the

Court of Common Picas of Clearfield County, do

hereb}^ certify that the within is a true and correct

copy of the original Statement of the Plaintiff,

filed in this office,

IN WITNESS THEREOF, I HEREUNTO SET my
hand and the seal of the Court, this 27th day of

May, 1953.

(s) Wm. T. Hagerty

Wm. T. Hagerty,

Seal Prothonotary.
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IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

PURITAN COAL MINING COMPANY
against

PENNSYLVANIA RAILROAD COMPANY

No. 221 May Term, 1908

PLAINTIFF'S AMENDED STATEMENT

The Puritan Coal Mining Company files this

statement of its claim and demand against the Penn-

sylvania Railroad Company, the defendant, and for

cause of action alleges as follows, to wit:

—

FIRST:— That the Puritan Coal Mining Com-

pany is a corporation organized and existing under

the Laws of Pennsylvania, and from the

day of A. D., 1902, to the day

of A.D. 1908, was the owner of a

leasehold upon the large body of bituminous coal

situate in the County of Cambria, State of Penn-

sylvania; and was engaged in the business of min-

ing, producing, shipping and selling bituminous coal

thereon and therefrom to various points and places;

SECOND:— That the Pennsylvania Railroad

Company is a corporation existing under the laws

of Pennsylvania by an Act of Assembly approved

the 13th day of March, 1846, and is by virtue of the

laws and constitution of the said State a common



27

carrier engaged in the transportation of passengers

and property, and was and is engaged in carrying,

hauling and transporting bituminous coal; and

undertook and agreed, in consideration of the fran-

chises to it granted by the Commonwealth of Penn-

sylvania, to give and grant unto the plaintiff the

facilities necessary for the transportation of its coal

to market without discrimination in favor of other

companies, corporations or individuals; and to fur-

nish it with care and motive power without any

preference to other companies, corporations or in-

dividuals; but the defendant has failed and refused

to perform its duty thus imposed upon it in the

manner and to the extent hereinafter narrated;

THIRD— That under the Constitution and Laws

of this Commonwealth, as well as at common law,

the defendant company as a common carrier organ-

ized and created for that purpose and engaged in the

transportation of bituminous coal, is by law re-

quired to furnish and provide at all times during

the ordinary conditions and demands of the bitumi-

nous coal trade, an adequate and sufficient supply

of coal cars owned and in use by it, and to be pro-

vided by it for the transportation of bituminous coal

over its main line and branches, for the accomoda-

tion and use of the persons, firms and corporations

engefed in mining and producing bituminois coal

J
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in the regions tributary to defendant's main line

and branches; and to let and hire the same to all

persons, firms and corporations engaged in mining

and producing bituminous coal from bituminous

coal regions tributary, as aforesaid, to its main line

and branches in the counties of Blair, Cambria,

Clearfield, Westmoreland, and Indiana and else-

where; and to let and hire the same unto the plain-

tiff in this action. That the defendant company did

not, as required by law, provide coal cars adequate

and sufficient in quantity to meet the ordinary de-

mands of its patrons, persons, firms and corpora-

tions, mining and producing bituminous coal in the

regions aforesaid, and did not furnish and provide

to the plaintiff such adequate and sufficient supply
I

of coal cars as would enable it to mine, produce and :

have transported to market, during the orginary

conditions and demands of the market for bitumi-

nous coal, the amount of coal it could and would

have mined, produced and shipped, had defendant

company performed its duty in this respect; and that

thereby the plaintiff was prevented from mining'

and producing and having transported to and sell-

ing in the market, a large amount of bituminous

coal for which it had a demand and market, and

which it could and would have mined, produced and

caused to be transported had it been furnished with
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an adequate and sufficient supply of coal cars for

such use and purpose, by reason of which failure

in the performance of its duty and legal obligations,

the defendant caused the plaintiff to suffer great

damage, to wit:— damage in the sum of Two Hun-

dred Sixty Thousand Seven Hundred seventy-seven

and 96/100 Dollars.

FOURTH— That the mines of the plaintiff and

the mines of other shippers of bituminous coal,

especially of the Berwind-White Coal Mining Com-

pany, are situate along or near the line, or branch

line, of the defendant company in the County of

Cambria and adjoining counties, and that a large

part of the coal mined and shipped from the prem-

ises controlled by the plaintiff, during the period

from the 1st day of April, 1902, to the 1st. day of

January, 1905, was shipper over said main line and

branches of the defendant company;

FIFTH:— That the defendant company, during

all of the period aforesaid, arbitrarily assumed the

right to estimate and determine the capacity of the

plaintiff to produce coal from its mines, and did

in fact estimate, fix and determine and publish the

capacity of its mines, and did estimate, fix and

determine the per centage of coal cars plaintiff was

to receive each and every working day at its mines

for use in the carriage and transportation of its
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product; and did in like manner estimate, fix and

determine the producing capacity of all other mines

upon its main line and branch lines, and it so fixed

and determined the per centage of coal cars the said

several operators and owners of mines were en-

titled to have and receive for the carriage and trans-

portation of the products of their mines:

SIXTH— That the duty and obligation of the

defendant company as a common carrier and a

public highway, was to furnish coal cars to the

plaintiff upon a basis of equality in proportion to

its rated capacity to mine and produce coal, and

according to the measure of duty fixed by itself in

determining the per centage of the number of coal

cars to which plaintiff was entitle out of the whole

number that defendant had for daily distribution;

but the defendant company, disregardeding its duty

and obligation which it owed to the plaintiff, did

unduly and unreasonably, as well as unlawfully and

unjustly, neglect and refuse to furnish the plaintiff

with the pro rate share of coal cars which it had for

daily distribution, and did subjecy the plaintiff to

undue and unreasonable disadvantage and preju-

dice in that it favored and did unduly and unreason-

ably discriminate in favor of the Berwind-White

Coal Mining Company, in that it did in the daily

distribution of its coal cars distribute and give to
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said company five hundred cars (500) before dis-

tributing to the plaintiff any cars; and did thereby

unjustly and unlawfully deprive the plaintiff of the

just and fair amount of cars each day which the

per centage affixed by the defendant company en-

titled the plaintiff to receive, and which it would

have received except for said unjust, undue and un-

reasonable discrimination in favor of said Berwind-

White Coal Mining Company;

SEVENTH— That the defendant company did

also unduly and unreasonably discriminate against

the plaintiff and in favor of the said Berwind-White

Coal Mining Company, to the prejudice and disad-

vantage of the plaintiff, in that the said defendant

did cause to be transferred from its ownership, cus-

tody and control, to the said Berwind-White Coal

Mining Company, one thousand (1000) steel cars

of large capacity, which it, the defendant, had pur-

chased for use in the transportation of bituminous

coal, and did by said transfer and sale deprive the

plaintiff from receiving its pro rate per centage of

said one thousand cars for use in hauling and trans-

porting the product of its mines:

EIGHTH— That during all of said period of

time, from the 1st day of April, 1902, to the 1st day

of January, 1905, the plaintiff had a large and
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growing demand for the soft coal which it was

mining and producing; and it had, during all of

said time, constant demand and orders for its coal

in excess of what could be moved in the supply of

coal cars furnished by the defendant company for
f

transportation of the same to plaintiffs customers,

and it could and would have mined and shipped a

large amount of coal in excess of what id did mine

and ship, all of which it could and would have sold

at a price aggregating f.o.b. cars, above the cost of

producing same, the sum of Two Hundred Sixty

Thousand Seven Hundred seventy-seven and 96/100

Dollars ($260,777.96); but was prevented from so

doing by reason of the aforesaid undue and unrea-

sonable discrimination in favor of the aforesaid

Berwind-White Coal Mining Company. That said

sum of $260,777.96 aggregates the reasonable profit

that plaintiff could and would have made upon the

coal it reasonably could and would have shipped

from its mines in the following amounts, but for

defendant's discriminatory acts:

—

In 1902 68,501 tons

in 1903, 146,234 Tons

In 1904 83,747 Tons

and because of said undue and unreasonable dis-

criminatory acts of defendants, hereinbefore nar-

rated, the plaintiff suffered damage and loss in its

J
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business of mining and selling its product, as here-

inbefore set forth, and it therefore brings this action

to recover from the defendant compensation for

said loss and damage in the sum of $260,777.96, with

such additional amount as will compensate plain-

tiff for the delay on the part of the defendant com-

pany.

Krebs & LiverWRIGHT

Attorneys for Plaintiff.

IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

PURITAN COAL MINING COMPANY

VS.,

PENNSYLVANIA RAILROAD COMPANY

No. 221 May T. 1908

I, WILLIAM T. HAGERTY, Prothonotary of the

Court of Common Pleas of Clearfield County, do

hereby certify that the within is a true and correct

copy of the Original Plaintiff's Amended State-

ment, filed in this office, and we further certify

that issue was formed on the Defendant's Petition

to dismiss for Want of Jurisdiction and that No

Answer to the Amended Statement has been or was

filed.
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IN WITNESS THEREOF, I, HEREUNTO SET my
hand and the seal of the Court, this 27th day of

May, 1953.

(s) Wm. T. Hagerty

Wm. T. Hagerty,

Seal Prothonotary.

EXHIBIT B

IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

SONMAN SHAFT COAL COMPANY

VS

PENNSYLVANIA RAILROAD CO.

No. 322 May Term, 1909

PLAINTIFF'S STATEMENT

The Sonman Shaft Coal Company, the plaintiff

in this action, against the Pennsylvania Railroad

Company, the defendant, summoned to answer the

plaintiff in a plea of trespass, files this statement

of claim and seeks to recover damages which it has

suffered because of the illegal and wTongful acts

of the defendant, and sets forth the following

statement of facts as the foundation of its right to

recover, to wit:

—
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FIRST:— That the plaintiff is a corporation or-

ganized and existing under the laws of the State of

Pennsylvania for the purpose of mining, shipping

and selling coal from its mines in Cambria County,

Pennsylvania, in the open bituminous coal markets,

and that it controlled by leasehold and otherwise a

large amount of high grade valuable bituminous

coal in the year beginning the 1st of April, 1903,

and since that time to the date of the bringing of

this suit.

SECOND:— That the Pennsylvania Railroad

Company, the defendant, is th owner of and con-

trols a main line and branch line of railroad extend-

ing from points nd places in Cambria County,

Pennsylvania, and as far west as Pittsburgh, Pa.,

and as far east as the Eastern territorial limits of

the State of Pennsylvania, and is by its charter a

common carrier" and a public highway", and made

such also by the Constitution and Statute Laws of

the State of Pennsylvania.

THIRD:— The plaintiff further avers in this

behalf that under the Constitution and Laws of this

Commonwealth, as well as at common law, the de-

fendant company as a common carrier organized

and created for that purpose and engaged in the

transportation of bituminous coal, is by law re-

quired to furtnish and provide at all times during
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the ordinary conditions and demands of the bitumi-

nous coal trade, an adequate and sufficient supply

of coal cars owned and in use by it ,and to be pro-

vided by it for the transportation of bitiminous coal

over its main line and branches for the accomoda-

tion and use of the persons, firms and corporations

engaged in mining and producing bituminous coal

in the regions tributary to defendant's main line and

branches, and to let and hire the same to all persons,

firms and corporations engaged in mining and pro-

ducing bituminous coal from the bituminouscoal

regions tributary as aforesaid its main line and

branches in the Counties of Blair, Cambria, Clear-

field, Westmoreland and Indiana and elsewhere, and

to let and hire the same to the plaintiff in this action.

That the defendant company did not as required by

law provide coal cars adequate and sufficient in

quantity to meet the ordinary demands of its patrosn,

persons, firms and corporations mining and pro-

ducing bituminous coal in the regions aforesaid,

and did not furnish and provide to the plaintiff such

adequate and sufficient supply of coal cars as qould

enable it to mine, produce and have transported to

market during the ordinary conditions and demands

of the market for bituminous coal, the amount of

coal, it could a d would have mined, produced and

shipped, had defendant company performed its duty
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in this respect; and that thereby the plaintiff was pre-

vented from mining and producing and having

transported to and selling in the market to points

and places within the State of Pennsylvania, a large

amount of bituminous coal for which it had a de-

mand and market, and which it could and would

have mined, produced and have transported had it

been furnished with an adequate and sufficient

supply of coal cars for such use and purpose, and by

reason of which failure in the performance ot its

duty and legal obligation, the defendant caused the

plaintiff to suffer damage, to wit, damage to the

sum of Two Hundred Thousand ($200,000) Dollars.

FOURTH:— That under and by virtue of the

charter of the defendant company, as well as by

the Constitution and Laws of this Commonwealth,

the defendant company was in law bound and re-

quired to furnish equal and permit like facilities to

all persons, firms and corporations mining, pro-

ducing and shipping bituminous coal over its main

line and branches; and especially as the defendant

company bound in law not to make any undue or

unreasonable discrimination between persons, firms

and corporations engaged in mining, producing and

shipping bituminous coal from the Counties of Blair,

Cambris, Clearfield, Westmoreland, and Indiana;

yet disregarding its duty and legal obligations it
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did, between the 1st of April, 1903, and the 1st of

April, 1908, unduly and unreasonably give and grant

unto other persons, firms and corporations mining

and producing bituminous coal, and having the same

transported over its main line and branches from

the counties aforesaid, the privileges, advantages

and facilities which it denied to the plaintiff, and

did unduly and unreasonably discriminate against

the plaintiff in the distribution of the coal cars

upon its main line and branches in use for the trans-

portation of bituminous coal, and did unduly and

unreasonably discriminate in favor of the Berwind-

White Coal Mining Company, the Keystone Coal and

Coke Company, the Columbia Coal Mining Com-

pany, and other persons, firms and corporations

engaged in mining, producig and shipping bitumi-

nous coal, and did by special orders during said

period of time covered by this action, give and

grant unto the said Berwind-White Coal Mining

Company, the Keystone Coal & Coke Company, the

Columbia Coal Mining Company, and other per-

sons, firms and corporation engaged in mining,

producing and shipping coal, special advantages in

the distribution of coal cars, and did unduly and

unreasonably discriminate in favor of said Coal

Companies named, and other persons, firms and

corporations not especially named, and against the
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plaintiff. And the plaintiff further in this behalf

avers that the defendant company did unduly and

unreasonably discriminate against it and in favor of

the Berwind-White Coal Mining Company, the Key-

stone Coal and Coke Company, the ColumbiaCoal

Mining Company as well as other persons, firms

and corporations, by causing to be transferred to

said corporations a large number of coal cars from

its ownership, custody and control into the custody

and control of said favored shippers, thereby de-

creasing and diminishing its capacity to transport

and carry the bituminous coal for the plaintiff over

its main line and branches, and by the transfer of

said coal cars from the defendant's ownership and

control, did lessen the number of cars which it would

otherwise have had for daily distribution to the

plaintiff, and did decrease and diminish its pro

rata share of coal cars, and its facilities for having

its coal transported to markets, and to points and

places within the State of Pennsylvanis, and that

by said acts of discrimination as aforesaid, did dur-

ing all of the period of time between the 1st of april,

1903, and the 1st of April 1908, cause great damage

to be done to and suffered by the plaintiff, to wit,

damages in the sum of Two Hundred Thousand

($200,000) Dollars.
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FIFTH:— The plaintiff further in this behalf

avers that because of the said several acts of dis-

crimination aforesaid, as well as by reason of the

failure of the defendant company to to furnish it

with an adequate and sufficient supply of coal cars

during the ordinary conditions and demands of the

coal trade to have the product of its mines carried

and transported to the market (at points and places

within the State of Pennsylvania) it was compelled

to purchase and did purchase eighty (80) coal cars

for the sum or price of Ninety Thousand ($90,000)

Dollars, and that subsecuently by reason of the con-

duct of the defendant company, it was compelled to

sell said coal cars and did sell them for the sum of

Sixty Thousand ($60,000) Dollars, thereby suffer-

ing loss to the extent of Thirty Thousand ($30,000)

Dollars, which amount plaintiff claims to recover

also in this action, in addition to the amount of dam-

ages set forth above arising from the undue and

unreasonable discrimination of the defendant com-

pany in the distribution of coal cars.

SIXTH :— Plaintiff further avers that because of

the inadequate and insufficient supply of coal cars

by the defendant company for the transportation of

the product of plaintiff's mines, and by reason of

the undue and unreasonable discrimination on the

part of the defendant in favor of other psrsons,
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firms and corporations, as hereinbefore recited,

that the plaintiff company in order to keep its

mine running, and to keep its organization and

force of men together, and to prevent loss from the

fixed charges at said mines when the same were

standing idle for want of cars to transport its coal,

it was compelled to and did sell the Berwind-White

Coal Mining Company, a large amount of coal at a

price per ton of ten (10) cents below the ordinary

contract price, and did thereby suffer a loss of Ten

Thousand ($10,000) Dollars, which sum plaintiff

also seeks to recover in addition to the damages

sought to be recovered because of the undeu and un-

reasonable discrimination against the plaintiff in the

distribution of cars as hereinbefore stated.

KrEBS & LiVERIGHT,

Attys.forPlffs.

IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

SONMAN SHAFT COAL COMPANY

VS.,

PENNSYLVANIA RAILROAD COMPANY

No. 322 May Term, 1909

I, WILLIAM T. HAGERTY, Prothonotary of the

Court of Common Pleas of Clearfield County, Penn-
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sylvania, do hereby certify that the within is a true

and correct copy of the original Plaintiff's State-

ment filed in the above captioned case.

IN WITNESS THEREOF, I hEREUNTO set my
hand and the seal of the Court, this 27th day of May,

1953.

(s) Wm. T. Hagerty

Wm T. Hagerty,

Seal Prothonotary.

IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

SONMAN SHAFT COAL COMPANY

VS

PENNSYLVANIA RAILROAD COMPANY

No. 322 May Term, 1909

PLAINTIFF'S AMENDED STATEMENT

The Sonman Shaft Coal Company, the plaintiff,

in this action, against the Pennsylvania Railroad

Company, the defendant, summoned to answer the

plaintiff in a plea of trespass, files this statement

of claim and seeks to recover damages which it has

suffered because of the illegal and wrongful acts

of the defendant, and sets forth the following

statement of facts as the foundation of its right to

recover, to wit:

—
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FIRST:— That the plaintiff is a corporation or-

ganized and existing under the laws of the State of

Pennsylvania for the purpose of mining, shipping

and selling coal from its mines in Cambria County,

Pennsylvania, in the open bituminous coal markets,

and that it controlled by leasehold and otherwise a

large amount of high grade valuable bituminous

coal in the year beginning the 1st of April, 1903,

and since that time to the date of the bringing of

this suit.

SECOND:— That the Pennsylvania Railroad

Company, the defendant, is the owner of and con-

trols a main line and branch line of railroad extend-

ing from points and places in Cambria County,

Pennsylvania, and as far West as Pittsburgh, Pa.,

and as far East as the Eastern territorial limits of

the State of Pennsylvania, and is by its charter a

"common carrier" and a "public highway", and

made such also by the Constitution and Statute Laws

of the State of Pennsylvania.

THIRD:— The Plaintiff further avers in this be-

half that under the Constitution and Laws of this

Commonwealth, as well as at common law, the de-

fendant company as a common carrier organized

and created for that purpose and engaged in the

transportation of bituminous coal, is by law re-
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quired to furnish and provide at all times during the

ordinary conditions and demands of the bitiminous

coal trade, an adequate, and sufficient supply of

coal cars owned and in use by it, and to be provided

by it for the transportation of bituminous coal over

its main line and branches for the accomodation

and use of the persons, firms and corporations en-

gaged in mining and producing bituminous coal in

the regions tributary to defendant's main line and

branches, and to let and hire the same to all persons,

firms and corporations engaged in mining and pro-

ducing bitiuminous coal from the bituminous coal

regions tributary as aforesaid to its main line and

branches in the counties of Blair, Cambria, Clear-

field, Westmoreland and Indiana and elsewhere, and

to let and hire the same to the plaintiff in this action.

That the defendant company did not as required by

law provide coal cars adequate and sufficient in

quantity to meet the ordinary demands of its pa-

trons, persons, firms, and corporations mining and

producing bituminous coal in the regions afore-

said, and did not furnish and provide to the plaintiff-

such adequate and sufficient supply of coal cars

as would enable it to mine, produce and have trans-

ported to market during the ordinary conditions

and demands of the market for bituminous coal, the

amount of coal, it could and would have mined,
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produced and shipped, had defendant company

performed its duty in this respect; and that thereby

the plaintiff was prevented from mining and pro-

ducing and having transported to and selling in the

market, a large amount of bituminous coal for

which it had a demand and market, and which it

could and would have mined, produced and have

transported had it been furnished with an adequate

and sufficient supply of coal cars for such use and

purpose, and by reason of which failure in the per-

formance of its duty and legal obligation, the de-

fendant caused the plaintiff to suffer great damage,

to wit. damage to the sum of Two Hundred Thou-

sand Dollars, ($200,000.00).

FOURTH:— that under and by virtue of the

charter of the defendant company, as well as by

the Constitution and Laws of this Commonwealth,

the defendant company was in law bound and re-

quired to furnish equal and permit like facilities to

all persons, firms and corporations maining, pro-

ducing and shipping bituminous coal over its main

line and branches, and especially was the defendant

company bound in law not to make any undue or

unreasonable discrimination between persons,

firms and corporations engaged in mining, produc-

ing and shipping bituminous coal from the counties

of Blair, Cambria, Clearfield, Westmoreland and
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Indiana; yet disregarding its duty and legal obliga-

tions it did, between the 1st of April, 1903, and the

1st of April 1908, unduly and unreasonable give and

grant unto other psersons, firms and corporations

mining and producing bituminous coal, and having

the same transported over its main line and branches

from the Counties aforesaid, the privileges, advan-

tages and facilities which it denied to the plaintiff,

and did unduly and unreasonably discriminate

against the plaintiff in the distribution of the coal

cars upon its main line and branches in use for the

transportation of bituminous coal, and did unduly

and unreasonably discriminate in favor of the Ber-

wind-White Goal Mining Company, the Keystone

Coal & Coke Company, the Columbia Coal Mining

Company, and other persons, firms and corpora-

tions engaged in mining, producing and shipping

bituminous coal, and did by special orders during

said period of time covered by this action, give and

grant unto the said Berwind-White Coal Mining

Company, and other persons, firms and corpora-

tions engaged in mining, producing and shipping

coal, special advantages in the distribution of coal

cars, and did unduly and unreasonably discriminate

in favor of said Coal Companies named, and other

persons, firms and corporations not especially

named, and against the plaintiff. The plaintiff fur-
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ther in this behalf aversthat the defendant company

did unduly and unreasonably discriminate against

it and in favor of the Berwin-white Coal Mining

Company, the Keystone Coal & Coke Company, the

Columbia Coal Mining Company, as well as other

persons, firms and corporations, by causing to be

transferred to said corporations a large number or

coal cars from its ownership, custody and control

into the custody and control of said favored ship-

pers, thereby decreasing and diminishing its capa-

city to transport and carry the bituminous coal for

the plaintiff over its main line and branches, any

by the transfer of said coal cars from the defend-

ant's ownership and control, did lessen the number

of cars which it would otherwise have had for

daily distribution to the plaintiff, and did decrease

and diminish its pro rata share of coal cars, and its

facilities for having its coal transported to marketm

and that by said acts of discrimination as aforesaid,

did during all of the period of time between the

1st of April, 1903, and the 1st of April, 1908, cause

great damage to be done to and suffered by the

plaintiff, to wit, damages in the sum of Two Hun-

dred Thousand (200.000) Dollars.

FIFTH:— The plaintiff further in this behalf

avers that because of the said several acts of dis-

crimination aforesaid, as well as by reason of the
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failure of the defendant company to furnish it with

an adequate and sufficient supply of coal cars dur-

ing the ordinary conditions and demands of the coal

trade, to have the product of its mines carried and

transported to the market, it was compelled to pur-

chase and did purchase eighty (80) coal cars for

the sum or price of Ninety Thousand (90,000) Dol-

lars, and that subsequently by reason of the conduct

of the defendant company, it was compelled to sell

said coal cars and did sell them for the sum of

Sixty Thousand (60,000) Dollars, thereby suffering

loss to the extent of Thirty Thousand (30,000) Dol-

lars, which amount plaintiff claims to recover also

in this action, in addition to the amount of damages

set forth above arising from the undue and unrea-

sonable discrimonation of the defendant company

in the distribution of coal cars.

SIXTH:— Plaintiff further avers that because

of the inadequate and in sufficient supply of coal

cars by the defendant company for the transporta-

tion of the product of plaintiff's mines, and by rea-

son of the undue and unreasonable discrimination

on the part of the defendant in favor of other per-

son, firms and corporations, as hereinbefore recited,

that the plaintiff company in order to keep its mines

running, and to keep its organization and force of

men together, and to prevent loss from the fixed
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charges at said mines when the same were standing

idle for want of cars to transport its coal, it was

compelled to and did sell the Berwind-White Coal

Mining Company, a large amount of coal at a price

per ton of ten (10) cents below the ordinary con-

tract price, and did thereby suffer a loss of Ten

Thousand (10,000) Dollars, which sum plaintiff

also seeks to recover in addition to the damages

sought to be recovered because of the undue and

unreasonable discrimination against the plaintiff in

the distribution of cars as herein before stated.

KrEBS & LiVERIGHT

Attorneys for Plaintiffs.

Now, September 27, 1911, the defendant objects

to the proposed amendment to the third, fourth and

fifth paragraphs of Plaintiff's Statement as not

being authorized by the statutes of amendment and

as introducing another and different cause of action

and as inroducing cause of action not within the

jurisdiction of this Court.

Murray & O'Laughlin

Attorneys for Defendant.
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IN THE COURT OF COMMON PLEAS OF
CLEARFIELD COUNTY, PENNSYLVANIA

SONMAN SHAFT COAL COMPANY

VS.,

PENNSYLVANIA RAILROAD COMPANY

No. 322 May Term, 1909

I, WILLIAM T. HAGERTY, Prothonotary of the

Court of Common Pleas of Clearfield County, do

hereby certify that the within is a true and correct

copy of the original Plaintiff's Amended Statement,

filed in the above captioned case, and further, I do

hereby certify that Issue was formed on the Defend-

ant's Petition to Dismiss for Want of Jurisdiction

and that. No Answer was filed to the Plaintiff's

Amended Statement.

IN WITNESS THEREOF, I hereunto set my hand

and the seal of the Court, this 27th day of May, 1953.

(s) Wm. T. Hagerty

Wm T. Hagerty,

Seal Prothonotary.
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IN THE

OInurt 0f Appeals
Jffor tl|p Nitttli Cdtrrutt

No. 13890

CONSOLIDATED FREIGHTWAYS, INC., a cor-

poration,

AppelloMt,
vs.

UNITED TRUCK LINES, INC., a corporation,

Appellee.

Appeal from the District Court of the United States

for the District of Oregon

Hon. Gus J. Solomon, Judge

APPELLEE'S BRIEF

STATEMENT OF THE CASE

The only question on this appeal is whether or not

the District Court had jurisdiction of this action.

Appellant's Complaint affirmatively showed that

there was no diversity of citizenship between the

parties, but jurisdiction of the Court was sought to

be invoked under 28 U.S.C.A. Sec. 1337, which pro-

vides that

''The District Court shall have original juris-

diction of any civil action or proceeding arising
under any Act of Congress regulating commerce

MV.-



or protecting trade and commerce against re-

straints and monopolies." (Tr. 3-6.)

The substance of the Complaint otherwise was that

appellant held a certificate from the Interstate Com-

merce Commission to transport cargo over U. S.

Highway No. 30; that appellee did not hold such a

certificate over U. S. Highway No. 30; that appellee,

notwithstanding, had been transporting cargo over

that highway and had diverted traffic and revenues

from appellant, and the Complaint sought money

damages therefor.

Appellee, by a Motion to Dismiss, challenged the

jurisdiction of the Federal courts on the ground that

this was a simple tort action, and that the action did

not ** arise" under any Act of Congress. The Dis-

trict Court granted appellee's Motion and dismissed

the action for want of jurisdiction (Tr. 19).

ARGUMENT

1. Argument in support of judgment.

It has been uniformly held throughout the years

by the United States Supreme Court that an action

is not one "arising" under the Constitution or Laws
of the United States, so as to give Federal courts

jurisdiction in non-diversity cases, unless the ac-

tion involves a real controversy between plaintiff and

defendant concerning the validity, construction or

effect of some Federal law or constitutional provision.

In Gully vs. First National Bank, 299 U. S. 109,

81 L. ed. 70, speaking through Justice Cardozo, the

Court said:



"How and when a case arises 'under the Con-
stitution or Laws of the United States' has been
much considered in the books. Some tests are
well-established. To bring a case within the
statute, a right or immunity created by the Con-
stitution or Laws of the United States must be
an element, and an essential one, of the plain-

tiff's cause of action (citing cases). The right

or immunity must be such that it will be sup-
ported if the Constitution or Laws of the United
States are given one construction or effect, and
defeated if they receive another (citing cases).

A genuine and honest controversy, not merely a
possible or conjectural one, must exist with ref-

erence thereto (citing cases), and the controversy
must be disclosed upon the face of the complaint,
unaided by the answer or by the petition for

removal."

In SJmlthis vs. McDougal, 225 U. S. 561, 56 L. ed.

1205, the Court said:

"A suit to enforce a right which takes its

origin in the laws of the United States is not
necessarily, or for that reason alone, one arising

under those laws, for a suit does not so arise

unless it really and substantially involves a dis-

pute or controversy respecting the validity, con-

struction or effect of such a law, upon the de-

termination of which the result depends."

Other cases so holding are:

Norton vs. Whiteside, 239 U. S. 144; 60 L.

ed. 186;

Western Union vs. Ann Arbor Baihvay, 178

U. S. 239, 44 L. ed. 1052;

South Covington Bailtvay Co. vs. Newport,
259 U. S. 97, 66 L. ed. 842;

Bell vs. Hood, 327 U. S. 678, 90 L. ed. 939.



The last cited case of Bell vs. Hood, which is so

heavily relied upon in appellant's brief, clearly re-

iterated this fundamental test, where the Court said:

"Thus, the right of the petitioners to recover
under their complaint will be sustained if the

Constitution and Laws of the United States are

given one construction and will be defeated if

they are given another. For this reason the Dis-

trict Court has jurisdiction."

Another clearl}^ established principle is that the

existence of such a controversy between plaintiff and

defendant concerning the validity, construction or

effect of a Federal law must appear affirmatively

from the complaint alone, by distinct factual plead-

ings therein.

Gulhj vs. First National Bank, 299 U. S.

109, 81 L. ed. 70;

Norton vs. Whiteside, 239 U. S. 144, 60 L.
ed. 186;

South Covington Railway Co. vs. Netvport,
259 U. S. 97, 66 L. ed. 842;

Western Union vs. Ann Arbor Railway, 178
U. S. 239, 44 L. ed. 1052.

Tested by the foregoing principles, it seems ap-

parent that appellant's Complaint fails to state any
basis for Federal jurisdiction. There is no allega-

tion in the Complaint that the appellee claimed any
right from the Interstate Commerce Commission to

traverse U. S. Highway No. 30 which might make
it necessary for the Court to interpret the Motor
Carrier Act. For all that appears, appellee was a

complete interloper, and it would seem from the

Complaint that the only issue to be determined by



the Court was the amount of damages occasioned to

appellant by appellee's use of the highway.

There is no allegation in the Complaint that ap-

pellant claims a right of action by virtue of any Act

of Congress; on the contrary, a memorandum of

authorities filed by appellant in the District Court

(Tr. 7) stated:

"The substantive law of this case is bottomed
upon the proposition contained in Section 710
of the Restatement of Torts (American Law
Institute, Volume III, 1938):

' Section 710. Engaging in business in vio-

lation of legislative enactment.

'One who engages in a business or profes-

sion in violation of a legislative enactment
which prohibits persons from engaging there-

in, either absolutely or without a prescribed
permission, is subject to liability to another
who is engaged in the business or profession
in conformity with the enactment, if, but
only if,

(a) one of the purposes of the en-

actment is to protect the other against

unauthorized competition and

(b) the enactment does not negative

such liability.'" (Tr. 7).

This suit then is simply one for damages for an

ordinary tort, clearly involving no controversy as to

the validity, construction or effect of the Federal laws

regulating commerce or any other Federal law, and

we submit that the District Court was correct in dis-

missing the action for want of Federal jurisdiction.
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2. Argument in answer to appellant.

a. Appellant's Point I (Appellant's Brief, pp.

4 to 9).

Here appellant asserts in effect that the violation

of any provision of any Federal enactment can be

made the basis of Federal jurisdiction of an action

for money damage for such violation.

Appellant, in support of this unusual and novel

claim, relies upon the case of Fratt vs. Robinson, 203

Fed. (2d) 627, a recent decision of this Court. That

was a suit for money damages resulting from a vio-

lation of Section 10 (b) of the Securities Exchange

Act of 1934 (15 U.S.C.A. Sec. 78j (b)). This Court

held in the Fratt case that a suit for money damages

would lie for a violation of that section of the Securi-

ties Exchange Act, even though the section did not

in terms provide for money damages, because the

Act contemplated such a right of action. That being

so, the Federal courts would clearly have exclusive

jurisdiction of such a suit by virtue of Section 27

of the Securities Exchange Act of 1934 (15 U.S.C.A.

78aa), which provides:

''The District Courts of the United States * * ^

shall have exclusive jurisdiction of violations of

this chapter or the rules and regulations there-

under, and of all suits in equity and actions at

law brought to enforce any liability or duty
created by this chapter or the rules and regula-

tions thereunder."

Moreover in the Fratt case there was a question

for the Court as to the construction or effect of the

Securities Exchange Act since it was necessary for



the Court to determine as an issue of law that the

Securities Exchange Act, although not specifically

providing therefor, contemplated a right of action

for damages to one injured through a violation of

Section 10 (b) of the Act. Upon the latter basis,

this Court, citing and reiving upon the case of Bell

vs. Hood, 327 U. S. 678, 90 L. ed. 939, found that

the District Court had jurisdiction.

In the case of Bell vs. Hood, 327 U. S. 678, 90 L.

ed. 939, the Supreme Court determined that there

was Federal jurisdiction because the plaintiffs in that

case elected to claim a right of action directly flow-

ing from a violation of rights and immunities guar-

anteed to them under the 4th and 5th Amendments

of the United States Constitution, rather than claim-

ing simply an ordinary trespass. Because of this

unique theory advanced by the plaintiffs in the Bell

case, the Supreme Court found Federal jurisdiction

to exist, saying:

"Whether the petitioners are entitled to re-

cover depends upon an interpretation of 28 U.S.C.
Section 41 (1) and on a determination of the

scope of the Fourth and Fifth Amendments' pro-

tection from unreasonable searches and depriva-

tions of liberty without due process of law. Thus,
the right of the petitioners to recover under their

Complaint will be sustained if the Constitution

and laws of the United States are given one con-

struction and will be defeated if they are given

another. For this reason, the District Court has
jurisdiction."

In other words, in the Bell case a novel claim was

asserted in the complaint that the plaintiffs had a

cause of action directly flowing from a violation of
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rights and immunities guaranteed to them under the

4th and 5th Amendments of the United States Con-

stitution. The Supreme Court determined that there

was Federal jurisdiction in that case by reason of

the novelty of the claim and the fact that it would

be necessary for the Court to determine whether a

right to damages existed strictly based upon the vio-

lation by Federal employees of these constitutional

guarantees.

Likewise in the case of Fratt vs. Robinson, 203

Fed. (2d) 627, no common law right of action was

asserted, but rather an action purely arising out of

a violation of a section of the Securities Exchange

Act, an action which, although not specifically pro-

vided for, was by this Court read into the Act as a

necessary counterpart to the expressed purposes of

that particular Federal legislation.

Here appellant itself concedes that it is asserting

a purely common law action for an alleged tort com-

mitted by appellee. How can it possibly be said here

that any question of the interpretation or effect of

any Federal law would be at issue? It is settled

that the Federal jurisdiction must appear from the

face of the complaint and nowhere in the complaint

is any reliance placed upon any statutory right of

action or any controversy asserted as to the inter-

pretation or effect of any Federal law; rather it

definitely appears that no Federal question could

possibly be involved. We submit that appellant's Point

I is without merit.

m



b. Appellant's Point II (Appellant's Brief, pp.

9 to 19).

If we understand appellant's ar^ment at this

point, it is that an area of Federal jurisdiction was

created by that part of Section 22 of Title 49 of

United States Code, which reads as follows:

it* * * ^j^^ nothing in this chapter contained
shall in any way abridge or alter the remedies
now existing at common law or b}^ statute, but
the provisions of this chapter are in addition to

such remedies."

Just how appellant arrives at this conclusion is not

at all clear to us.

The Railway Act (Title 49 U. S. Code, Part I)

gave a rail carrier the right to sue for damages in

Federal Court against one engaging in competition

in violation of the Act (49 U.S.C.A. Sec. 8 and 9).

The Motor Carrier Act (Title 49 U. S. Code, Part II)

contains no such grant of Federal jurisdiction. This

difference between the two Acts should be borne in

mind in analyzing the railway cases cited by appel-

lant.

Appellant cites and relies upon Pennsylvania Rail-

road vs. Sonman Coal Co., 242 U. S. 120, 61 L. ed.

188, and Pennsylvayiia Railroad Co. vs. Puritan Coal

Co., 237 U. S. 121, 59 L. ed. 867, as authority for its

contention, but all those cases decided was that the

above quoted Section 22 did not abridge any rights

of action which had existed to an aggrieved party

prior to the passage of the Act, and that suits could

be maintained in State courts in railway cases, where
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a common law remedy existed, notwithstanding that

the Railway Act also permitted the same suit in a

Federal court.

What appellant is doing here is taking a few words

out of context as authority for its contention, where

it is obvious from the entire decision that the Su-

preme Court was not defining any new area of Fed-

eral jurisdiction. For instance, from the Sonman

Coal Company case, appellant italicizes that the claim

"may be prosecuted in either a Federal or a State

court," and "may be enforced in either a Federal

or a State court." However, by reading the entire

surrounding text, it is perfectly obvious that the

point at issue, and which the Supreme Court was

deciding, was whether or not, before maintaining the

suit in question, resort had to be had to the admin-

istrative procedures of the Interstate Commerce Com-

mission, and the Court was deciding that such was

not necessary under the facts of those cases. The

Supreme Court doubtless, in using the quoted lan-

guage, had in mind that such a suit might be prose-

cuted in Federal Court if one of the usual jurisdic-

tional situations existed; diversity of citizenship or a

controversy concerning the validity, construction or

effect of Federal law.

In both the Sonman Coal Company case and the

Puritwn Coal Company case, the actions had been

brought in a State court, and there was most cer-

tainly no question before the Court of the extent

of Federal jurisdiction, and the Court could not pos-

sibly have intended to delineate an area of Federal

jurisdiction in those cases.
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In addition to the foregoing Supreme Court cases,

appellant cites Powers vs. Cady, 9 Fed. (2d) 458, a

District Court case, claiming that it holds squarely

that Section 22 of Title 49 created an area of Fed-

eral jurisdiction. But no such thing is decided in

that case, and an examination will reveal that the

only question before the Court was whether in that

case, resort should have been made by the plaintiff

to the administrative procedures of the Interstate

Commerce Commission before commencing suit, and

the Court only held that such was not necessary in

that case.

Certainly Section 22 of Title 49 preserves common
law rights; certainly appellant has a common law

right to damages if, as alleged, appellee was trespass-

ing on U. S. Highway No. 30; and certainly it has

a right to bring such an action in the proper State

court. However, it is beyond our comprehension how

it can be seriously contended that Section 22 of Title

49, where it says "and nothing in this Chapter con-

tained shall in any way abridge or alter the remedies

now existing at common law or by statute, but the

provisions of this Chapter are in addition to such

remedies," can of itself create a field of Federal

jurisdiction, and we are unable to see where appel-

lant finds any support for its contention in the cases

cited by it.

Nowhere in the Motor Carrier Act is any special

right of action created in favor of one motor carrier

as against another who trespasses on its routes, and

any remedy which such an aggrieved carrier might
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have must, be a common law right. Appellant recog-

nized that in its memorandum of authorities to the

District Court (Tr. 7). Appellant could only have

a right to sue in Federal Court if by its Complaint

it appeared that the case was one "arising" under

any Act of Congress regulating commerce, and as

we have heretofore shown, the term "arising" has

always been held to require that there be a real con-

troversy apparent from the face of the Complaint

as to the validity, construction or effect of an Act

of Congress.

CONCLUSION

It is our most earnest position that this case was

properly dismissed by the District Court for want

of Federal jurisdiction, and that the appellant must

resort to the proper State court for such relief as

it may be entitled to here.

Respectfully submitted,

JEROME WILLIAMS
CASHATT & WILLIAMS

1121 Paulsen Building

Spokane, Washington

Attorneys for Appellee.
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STATEMENT

The Court has decided against appellant's appeal on

both grounds urged in our brief. For convenience we shall

deal with the Court's Opinion of October 19, 1954, in this

petition for rehearing in the same order in which the Opinion



dealt with the points raised in appellant's brief. This petition

is filed and counsel's certificate is appended, all as pro-

vided in Rule 23 of this Court, effective May 27, 1953.

APPELLANT'S FIRST POINT

We believe that, in ruling adversely to appellant on its

first point, the Court's opinion fell into three errors. The

first was that Part II of the Interstate Commerce Act is a

"* * * wholly independent legislative enactment in which

Congress deliberately elected to provide no remedies for

violation of any of its provisions other than those carefully

spelled out in Part II itself." (Op. 4; see also, second full

para. p. 7) The second error was that appellant failed to

state a federal question because it relied only upon a

"privilege," not upon a "right". (Op. 5-6) Finally, the Court

concluded that appellant's complaint was really seeking to

establish a claim of "unfair competition" and that it wasn't

really relying upon appellee's violation of the Interstate

Commerce Act (Op. 6).

Concerning the first error, it was not appellant's point

on oral argument, as the Court says, that Sees. 8 and 9 of

Part I were incorporated in Part II (Op., beginning at the

bottom of p. 3 ) . What appellant was then contending is

that when Congress added Part II to the Act in 1935, it did it

not by a separate piece of legislation but by amending the

original 1887 Act. This conclusion is inescapable since Sec.



301 of 49 U.S.C.A. says that Part II amends the entire Act.

In the official volume of the Federal statutes (49 Stat. 543)

the amending language reads as follows:

"* * * that the Interstate Commerce Act, as

amended, herein referred to as 'Part I', is hereby

amended by inserting at the beginning thereof the

caption, 'Part I', and by substituting for the words 'this

Act', wherever they occur, the words 'this part', but

such Part I may continue to be cited as the 'Interstate

Commerce Act', and said Interstate Commerce Act is

hereby further amended by adding the following Part

II:"

We agree that the effect of Sees. 8 and 9 is limited to

Part I (Footnote 1, p. 4). This is necessarily so because

these sections deal with violations of that Chapter ( 1
) only.

Nevertheless we ask the Court to reconsider its view that

Part II (Chapter 8) is separate for, if it concludes Part II

is an amendment, as we think it must, then Fratt v. Robinson

applies. In this connection, though maintaining that Part II

is separate (first full para. p. 4, second full para. p. 7), the

Court later says that Part II is an "amendment" (first full

para. p. 8) . If the Court becomes convinced that by amend-

ing the Act Congress intended it to be read as a whole, then

it seems clear that Fratt v. Robinson becomes applicable.

We have here, as in Fratt, a situation where damages may

be collected for the violation of one section of the Act where

the section violated provides for no rights for damages



though other sections do. Applied here that principle means

that a violation of Chapter 8 permits an action for money

damages because Sees. 8 and 9 permit such actions for

violations of Chaper 1.

What we think is the Court's second error involves Bell

V. Hood. That opinion states a broader principle than the

Fratt case. It is that a complaint, seeking money damages for

a violation of a federal right raises a federal question even

though the right is silent as to any money damages for its

violation. This Court disposes of the Bell case by saying

that "rights" were involved there whereas in this case there

is only a "privilege". We frankly do not see the application

of this distinction. This Court correctly interprets the Bell

opinion to mean there was a federal question because Bell

claimed his "rights" had been subjected to unreasonable

searches and seizures as prohibited by the Fourth and Fifth

Amendments. We'll assume with the Court that appellant's

certificate is a "privilege" not a "right". We submit, how-

ever, that this assumption is no reason for saying that appel-

lant may not protect it by suing for money damages. This

is the problem before the Court, and we respectfully ask

the Court to consider that the problem is not solved by

describing what appellant has as a "privilege". (Op. 5-6)

The Court's final error on appellant's first point is that

appellant was not really basing its claim upon the federal

statute. We are unable to reconcile the Court's statement



(Op. 6) "* * * still it does not clearly appear that the com-

plaint was 'drawn so as to claim a right to recover under

the Constitution and laws of the United States' or that

appellee's alleged violation of the Motor Carrier Act forms

the 'sole basis of the relief sought' ", with the Court's sum-

mary of appellant's complaint (1) that it "* * * charged

appellee with a breach of the Interstate Commerce Act by

transporting property * * *"
(p. 6) and (2) "appellant

held a certificate", "that appellee did not hold a certificate"

(p. 2, first para.).

Our recollection is that Judge Orr correctly suggested

upon oral argument that there is no language whatever in

the complaint (Tr. 3-6) urging any theory other than a

violation to appellant's damage of the certificate provisions

of the Interstate Commerce Act, Part II. Despite the com-

plaint and the Court's summary of it, the opinion concludes

that the real basis of the suit is "unfair competition" relying

for this, not upon the text of the complaint but upon appel-

lant's memorandum to the trial court urging it was entitled

to recover because appellee had engaged in business in

violation of law. Appellant did not urge unfair competition

either in its complaint or in its memorandum to the trial

court.

The complaint and th^ memorandum did claim appellee

had violated the Act to appellant's damage. One does not

need the violation of a statutory prohibition against doing
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business without prior permission to set up a claim of un-

fair competition. If I palm off my inferior cigarettes as

"Lucky Strikes" (the classical type of unfair competition

case, see 3 Restatement of Torts Ch. 35, beginning at p.

534), the manufacturer of Luckies doesn't have to show I

violated a statute. Here, had it not been for the Interstate

Commerce Act, Part II, appellee could have operated over

the highway in question as much as it pleased and it would

not have been unfair competition for it to do so. It does

not make it "unfair competition" for appellee to operate

in violation of the Act. All appellant is claiming is that

appellee violated the Act to its damage, not that it unfairly

competed with appellant. We submit that the complaint

relies solely on the violation of the Act despite the trial

court's generalization that appellant was relying on the

"common law" (Tr. 15), and this Court's particularization

that appellant relies upon "unfair competition." Moreover,

even if the memorandum had relied on the common law,

the problem before the trial court and this Court would be

whether the complaint raised a federal question, not what

the memorandum said about it. The Fair v. Kohler Die Co.,

288 U. S. 22.

APPELLANT'S SECOND POINT

We contended in our brief, as the Court correctly points

put on page 2 of the Opinion, that the Motor Carrier Act,



by reserving common law remedies, created a federal

right cognizable in a district court as a federal question. In

its discussion of appellant's first point, the Court identifies

the particular common law remedy sought by the complaint

as one based upon "unfair competition" (Op. 6). While,

as we have pointed out above, we do not agree with this

construction, we shall now assume that the Court is correct

in characterizing appellant's cause of action as being a

common law one based upon unfair competition.

In its discussion of appellant's second point, the Court

seems to recognize correctly that Sec. 22 of the original In-

terstate Commerce Act reserving common law remedies was,

in fact, carried over by Sec. 317(b) of the Motor Carrier

Act to become an integral part of the Motor Carrier Act.

This conclusion, which is what we think the Court meant,

is necessarily correct since Sec. 317(b) of 49 U.S.C.A.,

quoted by the Court admits of no other possible conclusion.

We want to emphasize the effect of Sec. 317(b), however,

because the second paragraph of the Court's opinion on

appellant's second point, that is, the paragraph beginning

at the bottom of p. 7 and carrying over to the top of p. 8,

stresses that Sec. 22 dealt only with carriers ''other than

motor carriers" and "only to carriers other than motor

carriers". These italicized phrases which are the same as

those the Court italicized, create some doubt in our minds

as to the Court's meaning.
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With this preliminary out of the way, we'll now assume

that appellant seeks by its complaint to recover on a cause

of action based upon unfair competition and that Sec. 22

is in toto a part of the Motor Carrier Act. We know that

the Court believes the action is for unfair competition, and

except for the italics, we feel confident that the Court agrees

that Sec. 22 is a part of the Motor Carrier Act.

Even so, the Court has decided that the claim noted may

not be asserted in a federal court. The first basis for this

ruling is that appellant has not cited to the Court any

authority applying "* * * orthodox common law remedies

against the carriers covered by Chapter I of the Interstate

Commerce Act in any instance where unfair competition

between carriers in the securing of business was the basis

of a demand for relief * * '•'" (Op. 8-9, emphasis the

Court's). We must say we do not see how such a claim

could ever have been litigated so far as railroads are con-

cerned. The complaint in this action says that appellee

operated over a highway it was not authorized to serve,

thereby diverting business from appellant which had the

right to serve the highway in question (Tr. 3-6). Since rail-

roads, of course, have separate rights of way, it is hard to

see how this situation could possibly have come up under

Part I (the railroad section) of the Act.

The Court then goes on, on p. 9 of the Opinion to point

out correctly that appellant attached copies of complaints



to its brief, which complaints involved actions against the

Pennsylvania Railroad for refusal to furnish cars. The Court

incorrectly, however, says that the "* * * outcome of the

litigation in these state cases is not shown * * *" and it also

incorrectly holds that "* * * Chapter I of the Interstate

Commerce Act specifically prohibited the above noted prac-

tice * * *" (Op. 9). The central error of the Court's

opinion on the common law point is the last sentence in the

third from the last paragraph of the Opinion and the next

to last paragraph in the Opinion (p. 9). For convenience

we quote this language as follows:

"Even though a common law remedy invoked in a

state court might have ultimately been judicially held

to be available to shippers denied sufficient coal cars,

by an interstate rail carrier, it must be pointed out that

the right to cars directly arose under federal law.

"In the case at bar, appellant concedes that no stat-

utory right to a common law remedy for damages for

alleged 'unfair competition' of a motor carrier is pre-

served, as is (and was) the statutory right of shippers

in 1908 to have coal cars provided by a railroad com-

mon carrier." (Emphasis the Court's).

We can see how the Court arrived at the result it did

if the assumption involved in the above quotation is correct;

tiiat is to say, if the right to cars was conferred by the Fed-

eral statute, it is easy to see that an alleged violation of

those rights would give rise to a federal cause of action.
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However, the principal case we relied on, together with

the complaints attached to our brief, make it perfectly clear

that there was no federal statutory right to cars when the

complaints were filed. On page 14 of our brief we cited the

Supreme Court in Pennsylvania R. R. v. Sonman Coal Co.,

242 U. S. 120, at p. 124, as follows:

"* * * a claim for damages for failing upon rea-

sonable request to furnish to a shipper in interstate

commerce a sufficient number of cars to satisfy his

needs, may be enforced in either a Federal or a State

Court * * * whether the carrier's default was a viola-

tion of its common law duty existing prior to the Hep-

burn Act of 1906, or of the duty prescribed by that

Act * * *." (Emphasis supplied.)

Turning to page 42 of our brief which starts a replica

of the complaint in the Sonman case, we note on page 43,

paragraph "Third" that plaintiff was relying upon the Penn-

sylvania law and the common law. Nowhere does the com-

plaint mention the Federal law. Moreover, the complaint

(Br. top p. A6) specifies that the time complained of was

that between April, 1903, and April, 1908. The opening

words of the opinion of the Supreme Court in the Sonman

case point out that the cause of action started in 1903 (242

U. S. 120, 121).

The original Interstate Commerce Act of February 4,

1887 (24 Stat. 379) , did not place upon an interstate carrier

by rail any duty to furnish cars. The act was thereafter



11

amended in 1889, 1891 and 1903 (25 Stat. 855, 26 Stat. 743

and 32 Stat. 847). None of these amendments required

the carriers to furnish cars. The duty to furnish cars was

first placed in the law by the amendment of June 29, 1906,

known as the Hepburn Act (34 Stat. 584). The duty to

furnish cars was contained in the following language in

the Hepburn Act:

"Sec. 1. * * * and it shall be the duty of every

carrier subject to the provisions of this Act to provide

and furnish such transportation upon reasonable re-

quest therefor, * * *" (34 Stat. 584 near bottom of

page).

Accordingly, the Supreme Court in the Sonman case was

dealing 72ot with a federal right to receive cars, a right which

this Court incorrectly assumed existed, but with a common

law right to receive cars. It was not, therefore, dealing with

a violation of the Act. In the Sonman case the Supreme

Court held that the common law remedies reserved by Sec.

22 might be asserted in a State Court. By way of dicta, as

the above quotation from the Sonman case shows, it said

that such common law remedies could also be asserted in

a Federal Court. Moreover, these dicta appear in non-

diversity cases, as the complaints attached to our brief show

and as we pointed out in our brief (pp. 16-18).

In conclusion, on appellant's second point, it is perfectly

clear that the Supreme Court of the United States has said
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by way of dicta that a common law remedy may be asserted

in a Federal Court in a non-diversity case where the carrier

breaches any common law duty. We submit that this leaves

this Court with the problem whether this plaintiff (appel-

lant), having proceeded on a common law theory (under

the Court's Opinion), may assert such a theory in a Federal

Court in a non-diversity case under the clear dicta in the

S^onman case. So far we think the Court has wrongly decided

that it may not.

CONCLUSION

The order of dismissal (Tr. 19-20) should be reversed

and the case should be remanded to the District Court on

one of the alternatives mentioned in our brief (p. 19).

Respectfully submitted,

JAMES P. CRONAN, JR.,

SCHAFER & CRONAN,

Attorneys for Appellant.

I hereby certify that the foregoing petition for rehearing
"

is in my judgment well founded and it is not interposed for

delay.

JAMES P. CRONAN, JR.,

Of Attorneys for Appellant.
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UNITED STATES OF AMERICA,

Appellee.

BRIEF FOR APPELLANT

Appeal from the United States District Court for the
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Central Division

JURISDICTION

This is an appeal from a judgment of conviction ren-

dered and entered by the United States District Court for

the Southern District of California, Central Division. [1 42-

43]^ The district court made no specific findings of fact.

These were waived. No reasons were stated by the court

1 Numbers appearing herein witiiin brackets preceded by a Roman
numeral I refer to the pages of the typewritten transcript of the record
filed by the clerk of the United States District Court; when preceded by
Roman numeral II the figures appearing within brackets refer to the
stenographer's transcript of the proceedings at the trial.



in writing- for the judgment rendered. The judge of the

court declared orally that the motion for judgment of ac-

quittal was denied. He made no discussion of the principles

of law involved in the case. [II 271]

The trial court found the appellant guilty. [II 271] Title

18, Section 3231, United States Code, confers jurisdiction

in the district court over the prosecution of this case. The

indictment charged an offense against the laws of the United

States. [II 2-3] This Court has jurisdiction of this appeal

under Rule 37(a) (1) and (2) of the Federal Rules of

Criminal Procedure. The notice of appeal was filed in the

time and manner required by law. [1 44-45]

STATEMENT OF THE CASE

The indictment charged the appellant with a violation

of the Universal Military Training and Service Act. It was
alleged that, after appellant registered and was classified, he

was ordered to report for induction. It is then alleged that

on or about July 21, 1952, appellant did knowingly fail and
refuse "to be inducted into the armed forces of the United

States as so notified and ordered to do." [I 2-3] Appellant

was arraigned and pleaded not guilty. [14] He waived the

right of trial by jury and the findings of fact and con-

clusions of law. [I 5-6]

Appellant subpoenaed the production of the secret FBI
investigative report made pursuant to Section 6(j) of the

act. [I 8-9] The Government moved to quash the subpoena.

[I 8-9] An order to show cause was issued to show whether
or not the subpoena should be quashed. [1 18] The trial court

overruled the motion to quash and ordered the Government
to produce the secret investigative report. [118] At the

trial the court privately inspected the FBI report and held

it to be immaterial to any issue and refused to admit the

document in evidence. The court ordered the report sealed

and prohibited appellant's counsel from seeing the exhibit.

[1 35 ; II 77-78, 81, 141-142, 246-248, 249-253]



Motion for judgment of acquittal was made. [I 29-34 ; II

271] The motion for judgment of acquittal was denied. [I

38; II 271] A motion for new trial was filed. [I 39-40] The
motion was denied. [I 41 ; II 274] The appellant was sen-

tenced to serve a period of four years in the custody of the

Attorney General. [I 42-43; II 277] Notice of appeal was
timely filed. [144-45] The transcript of the record, includ-

ing statement of points relied upon, has been timely filed

in this Court.

THE FACTS

Appellant was born August 13, 1931. (l)'^ Tomlinson

registered with his local board on October 18, 1949. (2, 3)

A classification questionnaire was mailed to him on Sep-

tember 1, 1950. (3, 4)

Tomlinson proj^erly filled out the questionnaire. He gave

his name and address. (5) In Series VI he stated that he was

a minister. He also said he regularly served as such and that

he had been a minister of Jehovah's Witnesses since July 6,

1941. He stated that he had been formally ordained on

July 6, 1941, at Millville, New Jersey. (6,12-13)

He explained extensively about his method of preaching

and teaching and about the organization that he repre-

sented. He also showed that he was ordained publicly

through a formal ceremony. (12-13) He showed that, while

he was engaged in secular work, his secular work was not

his vocation but his ministry was his vocation. (14) He sub-

mitted a certificate of ordination. (15)

In the questionnaire he also showed that he was not

married. He showed that he supported himself by secular

employment as a baker. He gave Walter Boie Pies as his

employer. (7-8) In Series X he showed that he had received

elementary education and junior high school training. He
also said he attended high school for a period of two years.

2 Figures appearing in parentheses refer to pages of the draft board
file, Government's Exhibit No. 1. The pages are numbered in longhand
at the bottom and the numbers are circled.



(9) He signed the certificate at the end of questionnaire

showing that he was a conscientious objector and requested

the special form for conscientious objector. (10) He
claimed classification as a minister in Class IV-D. (10)

He filed the special form for conscientious objector

that had been mailed to him by his local board. In Series

I (B) he certified that he was opposed to both combatant

and noncombatant military service. (20) He showed that

he believed in the Supreme Being and that this belief carried

with it obligations superior to those owed to the state. He
showed that Jehovah God and Christ Jesus were recognized

by him as the Supreme Powers. He explained this extensive-

ly. (20, 24-25) He also showed clearly how it was and when
it was that he became a conscientious objector. He showed

that his parents had reared him as one of Jehovah's Wit-

nesses and since the age of nine he had been convinced that

the belief of Jehovah's Witnesses was the right way.

He showed that his primary source of his objections

was the Bible and the Watchtower publications. (21) He
showed that he relied on Jehovah God as the one primarily

responsible for his guidance. He said that he did this

through the Word of God. (21) He explained that normally

he did not believe in the use of force but he did believe it

was proper to defend himself and his spiritual brothers.

(21,27)

He showed that his behavior in his life had been con-

sistent with his conscientious objections and he always

strove to conform to the commandments of Jehovah, the

Almighty God. (21) He stated that he had repeatedly given
expression, both publicly and privately, to his friends and
others about his conscientious objections. (21) He listed

the names and addresses of the schools that he attended.

(21) He gave the list of his employers. (21) His places of

residence were listed. (22)

He gave the names of his parents and showed that their

religious beliefs were those of Jehovah's Witnesses. (22)

Tomlinson showed that he had never been a member of



a military organization. (22) He showed that he was a

member of the organization known as Jehovah's Witnesses.

(22) He pointed out that the Watchtower Bible and Tract

Society of Brooklyn, New York, was the legal governing-

body of Jehovah's Witnesses. He showed that he had become
a member of the organization by baptism. (22, 24-25)

He gave the address of his church. (22) He showed that

Shield Halvajian was the presiding minister of the congre-

gation. (22) He described extensively in a letter his position

as a conscientious objector. He showed that he was en-

tirely neutral toward the affairs of this world. He showed
that he followed in the footsteps of Jesus who commanded
him to keep himself separate and apart from the world.

He showed that Christ Jesus commanded him as a Christian

follower not to be spotted by the affairs of this world.

(22, 24-28)

He then showed that he had no relationship with any

other organization of any kind or character. (22) He at-

tached to his conscientious objector form a booklet entitled

"Neutrality" and a magazine entitled "Awake!" (27) In

addition to this he filed with the local board, along with

the conscientious objector form, a statement by his parents,

who were Jehovah's Witnesses. They certified that they had

trained Tomlinson in the way that he should go since child-

hood. They reviewed his study at home and also the fact

that he had been trained in the Theocratic Ministry School.

They then pointed out that he had been duly trained for the

ministry and was ordained in 1940. They showed too that

since the date of his ordination he had been an active minis-

ter. They requested the board to classify Tomlinson as an

ordained minister. (29-30)

Accompanying the conscientious objector form also was

an affidavit signed by Shield Halvajian. (31-32) This ma-

terial was received by the board and filed on September 18,

1950. (11)

On October 30, 1950, the local board classified Tomlinson

in Class I-A. (11) He was notified. (11) He then wrote the



local board for a personal appearance. (32) On November

15, 1950, the local board commanded him to appear on No-

vember 17, 1950. (34) This was canceled and the date of

appearance postponed. (11) Tomlinson appeared before

the local board on November 20, 1950. (11)

Tomlinson attempted to testify upon his trial that he

was denied his rights to discuss his classification, point out

material in the file that had been overlooked and submit

new and additional evidence. The trial court erroneously

denied Tomlinson the right to show that he had been de-

prived the right of procedural due process. [II 181-192] He
attempted to give testimony about the prejudice on the part

of the members of the local board. This evidence was ob-

jected to and some of his testimony was stricken. [II 194-

195]

The records of the local board show that the personal

appearance was conducted on November 20, 1950. The mem-
orandum shows that Tomlinson attempted to give evidence

before the local board. The memorandum shows explicitly

that "the local board feels that he does not qualify for

such a classification, inasmuch as there has been no Theo-

logical training in a school, or background which would
make him a minister. They feel that a minister is one who
has a regular following, and is ordained." (35) The memo-
randum shows that prejudicial remarks were made by
members of the local board. (35)

The local board, upon personal appearance, reopened
appellant's case as required and thereafter, on reconsidera-

tion, placed him in Class I-A. This was the original classi-

fication that had been given to him on October 5, 1950. (11,

35) He was notified of this classification on November 27,

1950. (11) Tomlinson duly appealed from the classification

in writing. (36)

Thereafter, he wrote a letter to the appeal board, con-

stituting his appeal statement. In this letter he complained
to the board of appeal that he had been denied his rights to

procedural due process before the local board upon personal



appearance. (37, 38) He then attempted to argue and ex-

plain his conscientious objections. (38-39) He then re-

iterated he had been denied his right to give any evidence

upon the personal appearance. (40) He attached various

references from documents showing that he was a minister

of religion and entitled to proper consideration by the local

board. (41-46)

The local board then sent to Tomlinson a form request-

ing him to give evidence as to his dependence. He filled this

out properly and returned it to the board. (47-49) The local

board then on March 1, 1951, reviewed his case again and

stated that there would be no change in his I-A classification.

The note shows his case was forwarded to the board of

appeal. (11) He was notified of this order. (11, 51)

The local board then ordered him to report for a pre-

induction physical examination. (11, 52) He was found

to be physically acceptable. (11, 53) The case was then for-

warded to the board of appeal. The board of appeal then

preliminarily determined that he was not entitled to classi-

fication as a conscientious objector which required that the

file be forwarded to the Department of Justice for appro-

priate inquiry and hearing. (11) The board of appeal then

forwarded the file to the Department of Justice for the

procedure prescribed by the statute. (54)

There was then an investigation by the FBI before the

case was referred to the hearing officer of the Department

of Justice. [II 35, 37, 116-117, 132] The file was thereafter

put in the hands of Nathan 0. Freedman, Hearing Officer

of the Department of Justice, for a hearing attended per-

sonally by the appellant. Tomlinson was commanded to

appear before the hearing officer and he did appear for

hearing.

The hearing officer had previously read the FBI secret

investigative report. [II 51] He told Tomlinson that he had

the FBI report before him. [II 58] He did not, however,

show the reports to Tomlinson. [II 58] During the personal

appearance he read excerpts from the FBI report that were
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adverse and unfavorable to Tomlinson. [II 58-59] Whether

the parts he read from the FBI report were fair and ade-

quate was not definitely established by the hearing officer.

[II 75-76] While Tomlinson made no requests for the names

of the informants and did not know that there was an FBI
report before the hearing officer, he did the best he could by

showing his background in life as a conscientious objector.

[II 99]

Tomlinson had received a notice from the hearing officer

that he could request adverse and unfavorable evidence.

[II 70-71]

Upon the trial the hearing officer was a witness. He
said that in every case where there was adverse informa-

tion he always told the registrant that he had the FBI re-

port before him and attempted to summarize the unfavor-

able evidence appearing in the FBI report. [II 137]

In due course of time the hearing officer made a report

to the Department of Justice. In his report he showed that

Tomlinson sincerely believed that his participation in war
was contrary to the laws of God. He showed that Tomlinson
believed that laws of God were above the laws of man. He
reviewed the Scriptural explanation made by Tomlinson
that he was in the world but not a part of it. He put empha-
sis upon the fact that Tomlinson resisted the idea of being-

taken away from his preaching work, contrary to the laws

of God. The hearing officer then concluded that Tomlinson
was like all others of Jehovah's Witnesses. He found Tom-
linson to have the same belief as all others of Jehovah's

Witnesses. He did mention, however, that, like other Jeho-
vah's Witnesses, Tomlinson believed he had the right to

defend himself but he believed it was wrong to kill. (58-59)

The hearing officer then concluded that, notwithstanding
the sincere objections of Tomlinson, the hearing officer felt

that "he could render great assistance to our government
in some other capacity." The hearing officer then recom-
mended that Tomlinson be put into the army as a conscien-
tious objector to combatant service and be required to



render noncombatant military service. He recommended a

I-A-0 classification. (58-59)

The board of appeal then classified Tomlinson on April

30, 1952, as a conscientious objector to combatant service

and ordered him to be inducted into the army as a non-

combatant soldier. He was placed, therefore, in Class I-A-0.

(11) The local board notified Tomlinson of the appeal board
classification on May 7, 1952. (11)

He filed a letter with the board requesting a stay of

induction because he was appealing for further review.

(60, 61-67) However, on July 1, 1952, the local board or-

dered the appellant to report for induction on July 18, 1952.

(11, 68, 87) Tomlinson reported for induction on July 21,

1952. He refused to submit to induction. (11, 85, 86)

QUESTIONS PRESENTED AND HOW RAISED

I.

The undisputed evidence showed that appellant pos-

sessed conscientious objections to participation in both

combatant and noncombatant military service. He showed

that these objections were based upon his sincere belief in

the Supreme Being. He showed that his obligations to the

Supreme Being were superior to those owed to the govern-

ment. He showed that his beliefs were not the result of

political, philosophical, or sociological views but that they

were based solely on the Word of God. (10, 20-25)

He attached documents to his conscientious objector

papers fully showing his status. (27, 29-32)

The local board denied the conscientious objector status

to Tomlinson. He was placed in Class I-A. (11) Following

a hearing upon personal appearance he was again placed

in Class I-A (11, 35)

On an appeal to the board of appeal his case was re-

ferred to the Department of Justice for appropriate inquiry

and hearing. (54) A secret investigation was conducted by

the FBI and a report thereof placed in the hands of the



10

hearing officer. [II 35, 37, 116-117, 132] Tomlinson was

called for hearing. The hearing officer recommended that

Tomlinson be classified as a conscientious objector but

that he be required to render noncombatant military serv-

ice in the armed forces. (58-59)

The board of appeal followed the recommendation and

denied the full conscientious objector status to Tomlinson.

He was placed in Class I-A-0. (11) In the motion for judg-

ment of acquittal appellant contended that the recommen-

dation of the Department of Justice and the classification

by the board of appeal were arbitrary, capricious and based

on artificial standards and that the denial of the conscien-

tious objector status was without basis in fact. [I 31]

The motion for judgment of acquittal was denied. [1 38]

In the motion for new trial complaint was made of the de-

nial of the motion for judgment of acquittal. [I 39-40]

The question presented here, therefore, is whether the

denial of the claim for classification as a conscientious ob-

jector was without basis in fact and whether the recom-

mendation of the Department of Justice and the classifica-

tion given to appellant by the appeal board were arbitrary,

capricious and without basis in fact.

II.

Appellant claimed classification as a minister of religion

as well as classification as a conscientious objector. (6-13)

He showed by evidence that he was engaged in the ministry

as his vocation. (13-15) The memorandum made by the

local board expressing the reasons for the denial of the min-

isterial claim shows that he was denied a full and fair

hearing upon the ministerial claim. The memorandum stated

that since Tomlinson had not attended a theological school

he could not be considered a minister. (35) The local board,

following the personal appearance, denied the ministerial

classification on November 20, 1950. (35)

In his motion for judg-ment of acquittal appellant com-
plained that he had been denied a full and fair hearing upon



11

his claim for classification as a minister of religion because

the board applied arbitrary, capricious and artificial stand-

ards in considering his claim. [I 29-30]

In the motion for new trial complaint was made of the

denial of motion for judgment of acquittal. [I 38, 39-40]

The question presented here, therefore, is whether or

not upon his personal appearance appellant was denied a

full and fair hearing upon his ministerial claim because the

local board thought that he did not have a proper back-

ground and training for the ministry, inasmuch as he had
not attended a theological seminary.

III.

The secret FBI investigative report was in the hands

of the hearing officer at the time of the hearing. [II 35, 37,

116-117, 132] While Tomlinson did not make the request

to be given a summary of the FBI report, either before or

at the hearing, the hearing officer testified that it was
always his uniform practice to make and give a summary of

the adverse information appearing in the FBI report when
the registrants appeared before him for a hearing. [II 137]

During the personal appearance of appellant before the

hearing officer he read excerpts to Tomlinson from the FBI
report that were considered by him to be adverse and un-

favorable. [II 58-59] Tomlinson had no way to test whether

what the hearing officer read to him was a fair and adequate

summary. [II 75-76]

Complaint was made in the motion for judgment of ac-

quittal that the failure to give all the adverse evidence to

appellant that appeared in the FBI report denied appel-

lant due process of law. [I 33] Complaint was made in the

motion for new trial about the denial of the motion for

judgment of acquittal. [1 38, 39-40]

The question presented, therefore, is whether appellant

was denied a full and fair hearing upon the hearing before

the hearing officer by not being given a full and adequate

summary of the FBI report.
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IV.

The conscientious objector claim of appellant was for-

warded to the Department of Justice for appropriate in-

quiry and hearing. (54) A complete investigation was made

by the FBI before the case was referred to the Department

of Justice for the hearing. [II 35, 37, 116-117, 132] At the

hearing the hearing officer had the secret FBI report before

him and told Tomlinson that he had it. [II 58]

The hearing officer had previously read the secret FBI
investigative report. [II 51] During the personal appear-

ance he read excerpts from the FBI report that were ad-

verse and unfavorable to Tomlinson. [II 58-59] There was

no way whereby Tomlinson could determine whether a fair

and adequate summary of the adverse evidence in the FBI
report was being given to him. [II 75-76]

While Tomlinson did not request the hearing officer to

give him a summary of the adverse information in the FBI
report the hearing officer testified that in every case where
there was any adverse evidence whatever appearing in the

report he always made it a practice to summarize the un-

favorable evidence and to give it to the registrant at the

hearing. [II 137]

At the trial appellant subpoenaed the FBI report. The
Government moved to quash the subpoena. The motion to

quash was denied. [1 8-9, 14, 18] The FBI reports were
produced for the private inspection of the court. The court

ordered the FBI reports sealed as exhibits and marked for

identification. [I 21 ; II 24-25, 26, 39, 121, 246-248, 249, 252-

253]

The appellant was denied the right to use the FBI re-

ports to determine whether the hearing officer had given a
fair and adequate summary of the adverse information ap-
pearing in the FBI report.

The question presented here, therefore, is whether ap-
pellant was denied his right to have the use of the FBI
report upon the trial to test and determine whether the

summary made by the hearing officer was fair and adequate.
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as he had a right to do and which right is guaranteed by the

due process clause of the Fifth Amendment, the act and the

regulations.

V.
At the trial Tomlinson attempted to give testimony for

the purpose of showing that he was denied the right to a

full and fair hearing upon personal appearance by the local

board at the hearing when it denied him the right to discuss

his classification, point out material in the file that he be-

lieved had been overlooked and submit new and additional

evidence. The trial court erroneously excluded evidence on

this point. [II 181-192] He also attempted to show that at

the time of the personal appearance the board members

were prejudiced against him because of his religion. This

evidence was objected to and excluded. [II 194-195]

In his letter to the board of appeal Tomlinson com-

plained of the draft board's denying him the right to a full

and fair hearing upon personal appearance. [II 37, 38, 40]

The question presented, therefore, is whether the trial

court committed reversible error in excluding relevant and

material evidence offered by appellant to establish a denial

of a full and fair hearing upon his personal appearance be-

fore the local board.

SPECIFICATION OF ERRORS

I.

The district court erred in failing to grant the motion

for judgment of acquittal duly made at the close of all

the evidence.

XL

The district court erred in convicting the appellant and

entering a judgment of guilt against him.
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III.

The district court erred in denying the motion for new

trial.

IV.

The district court committed reversible error in re-

fusing the appellant the right to use the secret FBI investi-

gative report at the trial as evidence to determine whether

the summary of the adverse evidence given to the appellant

by the hearing officer of the Department of Justice was

fair and adequate as required by due process of law, the

act and the regulations.

V.

The district court committed reversible error in refusing

appellant the right to testify about how he had been denied

a full and fair hearing upon personal appearance by the

local board.

SUMMARY OF ARGUMENT

POINT ONE

The board of appeal had no basis in fact for the denial

of the claim for classification as a conscientious objector

made by appellant, and it arbitrarily and capriciously classi-

fied him in Class I-A-0.

Section 6(j) of the act (50 U. S. C. App. H56(j), 62

Stat. 609) provides for the classification of conscientious

objectors. It excuses persons who, by reason of religious

training and belief, are conscientiously opposed to partici-

pation in war in any form.
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To be entitled to the exemption a person must show that

his belief in the Supreme Being puts duties upon him high-

er than those owed to the state. The statute specifically

says that religious training and belief does not include po-

litical, sociological or philosophical views or a merely per-

sonal moral code.

Section 1622.14 of the Selective Service Regulations

(32 C. F. R. § 1622.14) provides for the classification of con-

scientious objectors in Class I-O. This classification carries

with it the obligation to do civilian work contributing to the

maintenance of the national health, safety, or interest.

The undisputed evidence showed that the appellant had

sincere and deep-seated conscientious objections to partici-

pation in war. These objections were to both combatant and

noncombatant military service. These were based on his

belief in the Supreme Being. His belief charged him with

obligations to Almighty God superior to those of the state.

The evidence showed that his beliefs were not the result

of political, sociological, or philosophical views. He spe-

cifically said they were not the result of a personal moral

code. The file shows without dispute that the conscientious

objections were based upon his religious training and belief

as one of Jehovah's Witnesses. The board of appeal, not-

withstanding the undisputed evidence, held that appellant

was not entitled to the conscientious objector status.

The denial of the conscientious objector classification is

arbitrary, capricious and without basis in fact.

—

United

States V. Alvies, 112 F. Supp. 618; Annett v. United States,

205 F. 2d 689 (10th Cir.) ; United States v. Graham, 109

F. Supp. 377 (W. D. Ky.); United States v. Pekarski,

— F. 2d— (2d Cir. Oct. 23, 1953).
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POINT TWO

The local board, upon personal appearance, deprived ap-

pellant of a full and fair hearing when it rejected the law and

the regulations and decided that a registrant could not make

the claim as a minister of religion exempt from training and

service unless he had attended a theological school, which

was in violation of appellant's rights guaranteed by the regu-

lations, the act, and the Fifth Amendment.

The undisputed evidence showed that Tomlinson claimed

classification as a minister of religion. This claim was in

addition to his claim for classification as a conscientious

objector.

It appeared that the board in considering the ministerial

claim upon personal appearance did not follow the law or

the regulations. It illegally imported into the law a false

element or factor. The reliance upon this illegal basis as

to what constitutes a minister of religion caused the board

to disregard the law completely. It determined the minis-

terial claim for exemption upon irrelevant and immaterial

standards. The board thus manufactured its own definition

of a minister of religion and rejected the law. So doing it

deprived appellant of the right to full and fair hearing.

It has been held that where local boards upon personal

appearance failed to consider the ministerial claim of the

registrant because of the fact that he did not attend a theo-

logical seminary or was not trained in the same manner as

the orthodox ministers are trained the registrant has been
deprived of a full and fair hearing upon personal appear-
ance.—See Nisnik v. United States, 184 F. 2d 972 (6th Cir.)

;

United States v. Kose, 106 F. Supp. 433 (D. Conn. May 21,

1951).

Tlie local board, therefore, denied appellant a full and
fair hearing upon his claim for classification as a minister
of religion. That the local board and the board of appeal
may have properly denied the claim for exemption is im-

material. The question here is not one of classification or
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whether the classification actually given was arbitrary,

capricious and without basis in fact. The contention here

is not that the ministerial claim was denied without basis in

fact. It is that appellant has been denied his rights to a full

and fair hearing upon his personal appearance.

The fact that the board of appeal reclassified appellant

de novo is of no moment.—See United States v. Laier, 52 F.

Supp. 392 (N. D. Calif. S. D.); United States v. Romano,
103 F. Supp. 597, 600 (S. D. N. Y., March 12, 1952) ; United

States V. Zieher, 161 F. 2d 90, 93 (3d Cir.) ; Davis v. United

States, 199 F. 2d 689 (6th Cir.) ; Bejelis v. United States,

206 F. 2d 354 (6th Cir.).

It is respectfully submitted, therefore, that the court

below should have sustained the motion for judgment of

acquittal on this ground.

POINT THREE

Appellant was denied a full and fair hearing upon his

personal appearance before the hearing officer in the Depart-

ment of Justice when that officer failed and refused to give

to appellant a full and fair summary of the secret FBI in-

vestigative report on the bona fides of appellant's conscien-

tious objector claim.

Section 6(j) of the act (50 U. S. C. App. H56(j) 62

Stat. 609) provides for the hearing in the Department of

Justice. United States v. Nugent, 346 U. S. 1, specifically

held that, while the registrant was not entitled to be given

the secret FBI investigative report, it was the duty of the

Department of Justice to supply to the registrant a full and

fair resume of the secret report. This w^as not done by the

hearing officer at the hearing in the Department of Justice.

Tomlinson did not ask for the summary of the FBI
report, since it was unnecessary for him to do so. The De-

partment of Justice has amended its regulations and now

requires that a full and complete summary of the entire

FBI report be given to the registrant at the hearing, re-
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gardless of whether he requests it or not. This amendment

of the regulations of the department and the change in

practice is a confession of the department that before the

Nugent decision it was unnecessary for the registrant to

request a summary.

Even if the Court should conclude that it is necessary

for a registrant to request a summary of the FBI report,

appellant is nevertheless in position to claim that in this

case it be produced. Nevertheless, in this case the appellant

is in position to complain of the failure to make a full and

fair resume of the FBI report.

The hearing officer undertook to make a summary, de-

spite the fact that appellant did not request it. His making

a partial summary waived the requirement that Tomlinson

request the adverse evidence. Since he undertook to make

a summary of the FBI report it was his responsibility to

make a full report.

The recommendation of the hearing officer to the De-

partment of Justice was adverse. He advised the Depart-

ment of Justice to recommend against the conscientious ob-

jector claim by Tomlinson. He suggested that Tomlinson be

placed in a I-A-0 classification. This classification denied

the full conscientious objector status. It made Tomlinson

liable for the performance of noncombatant service. Since

the hearing officer recommended against the full conscien-

tious objector claim it must be assumed that he relied on

adverse and unfavorable evidence appearing in the file.

It was necessary, therefore, to make a full and fair

resume of the adverse evidence appearing in the secret FBI
report.

—

United States v. Nugent, 346 U. S. 1 ; United States

v. Evans, District of Connecticut, August 20, 1953 (opinion

by Hincks, Chief Judge).

The court below should have sustained the motion for

judgment of acquittal on this ground. Error was committed
when the motion was denied.
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POINT FOUR

The court below committed reversible error when it re-

fused to receive into evidence the FBI report and excluded it

from inspection and use by the court and the appellant upon

the trial of this case.

Upon the trial appellant subpoenaed the secret investi-

gative report of the FBI. A motion to quash was made by
the Government. This was denied. At the trial the court

permitted the reports to be marked for identification and
received as sealed exhibits after the trial court made an

inspection of the exhibits. The trial court found the secret

FBI report to be material but refused to permit it to be

used as evidence.

The trial judge committed grievous error when he re-

fused to permit the exhibits to be used as evidence. He
merely received the exhibits and permitted them to be

marked for identification and inspected them himself. He
excluded them and permitted the exhibits to come before

this Court in sealed form for the limited purpose of deter-

mining whether he was in error in excluding the exhibits.

The claim of privilege is applicable here. The Govern-

ment waived its rights under the Order of the Attorney

General, No. 3229, when it chose to prosecute appellant in

this case. The FBI reports were found to be material by

the trial court. The judicial responsibility imposed upon

the trial court to determine whether a fair and just sum-

mary was required to be given to the appellant overcomes

and outweighs the privilege of Order No. 3229 of the Attor-

ney General.—See United States v. Andolschek, 142 F. 2d

503 (2d Cir.); United States v. Krulewitch, 145 F. 2d 87

(2d Cir.) ; United States v. Beekman, 155 F. 2d 580 (2d Cir.)

;

United States v. Cotton Valley Operators Committee, 9

F. R. D. 719 (W. D. La. 1949).

The Government must be treated like any other legal

person before the court. It has no special privileges as
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the king did before the Stuart judges in England.

—

Bank

Line v. United States, 163 F. 2d 133 (2d Cir.).

The secret investigative report was material. The trial

court could not discard his judicial function in determining

whether a full and adequate summary had been made of

the secret investigative reports without receiving the secret

reports into evidence and comparing them with the sum-

mary made by the hearing officer.

—

United States v. Nugent,

346 U. S. 1 ; United States v. Evans, District of Connecticut,

decided by Judge Hincks August 20, 1953.

It is respectfully submitted, therefore, that the trial

court committed error in excluding the FBI report from

evidence and depriving appellant of the use of them upon

the trial to ascertain whether the hearing officer made a full

and fair summary of the secret FBI investigative report.

POINT FIVE

The trial court committed reversible error in excluding

relevant and material testimony offered by appellant for the

purpose of showing that he was denied a full and fair hear-

ing by the local board upon his personal appearance con-

trary to the regulations.

Tomlinson attempted to give evidence to show that he

was denied the right to discuss his classification, point out

material in the file that he believed had been overlooked

by the board and submit new and additional evidence. This

testimony was excluded by the trial court on the theory

that nothing could be added to the file.

The trial judge erroneously overlooked the fact that

this was an oral hearing. He assumed illegally that a memo-
randum and summary of the draft board constituted a full

and complete record of everything that took place upon the

personal appearance, contrary to the decision of this Court
in Dickinson v. United States, 203 F. 2d 336 (March 9, 1953).

It is relevant to give oral evidence as to what took

place upon the personal appearance. {United States v.
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Zieher, 161 F. 2d 90, 93 (3d Cir.)) Appellant was entitled

to show that he was denied a full and fair hearing upon his

personal appearance by the local board. The decisions to

this effect are legion ; it is sufficient to cite only two : Davis

V. United States, 199 F. 2d 689 (6th Cir.) ; Bejelis v. United

States, 206 F. 2d 354 (6th Cir.).

It is plain, therefore, that the trial court committed a

grievous error in excluding this very vital and material

evidence. The judgment of the court below should be re-

versed for this error alone, in event the Court does not

conclude to reverse and order the district court to enter a

judgment of acquittal.

ARGUMENT

POINT ONE

The board of appeal had no basis in fact for the denial

of the claim for classification as a conscientious objector

made by appellant, and it arbitrarily and capriciously classi-

fied him in Class I-A-0.

Section 6(j) of Title I of the Universal Military Training

and Service Act of 1951 (50 U. S. C. <^ 456(j)), provides, in

part, as follows

:

"Religious training and belief in this connection

means an individual's belief in a relation to a

Supreme Being involving duties superior to those

arising from any human relation, but does not

include essentially political, sociological, or philo-

sophical views or a merely personal code."

Section 1622.14 (a) of the Selective Service Regulations

(32 C. F. R. <^ 1622.14 (a) )
provides

:

"In Class I-O shall be placed every registrant

who would have been Classified in Class I-A but

for the fact that he has been found, by reason of

religious training and belief, to be conscientiously



22

opposed to participation in war in any form and

to be conscientiously opposed to participation in

both combatant and noncombatant training and

service in the armed forces."

The documentary evidence submitted by the appellant

establishes that he had sincere and deep-seated conscien-

tious objections against combatant and noncombatant mili-

tary service which were based on his "relation to a Supreme

Being involving duties superior to those arising from

any human relation." This material also showed that his

belief was not based on "political, sociological, or philo-

sophical views or a merely personal code," but that it was
based upon his religious training and belief as one of Je-

hovah's Witnesses, being deep-seated enough to drive him
to enter into a covenant with Jehovah and dedicate his life

to the ministry.

There is not one iota of documentary evidence that in

any way disputes the appellant's proof submitted showing
that he was a conscientious objector. The statement of facts

made by the hearing officer of the Department of Justice

and the summary of the FBI investigative report do not

contradict but altogether corroborate the statements made
by the appellant in his conscientious objector form.

The Department of Justice makes an extensive ex parte

investigation of the claims for classification as a conscien-

tious objector when first denied by the appeal board, pur-

suant to 50 U. S. C. App. §456(j). If there were any
adverse evidence, certainly agents of the FBI in their

deep and scrutinous investigation would have turned it up
and produced it to the hearing officer to be used against the

appellant. The summary supported the appellant's claim.

There is no question whatever on the veracity of the

appellant. The Department of Justice and the hearing of-

ficer accepted his testimony. The appeal board did not
raise any question as to his veracity. It merely misin-
terpreted the evidence. The question is not one of fact,

but is one of law. The law and the facts irrefutably es-



23

tablish that appellant is a conscientious objector opposed

to combatant and noncombatant service.

In view of the fact that there is no contradictory evi-

dence in the file disputing appellant's statements as to his

conscientious objections and there is no question of veracity

presented, the problem to be determined here by this

Court is one of law rather than one of fact. The question

to be determined is : Was the holding by the appeal board

(that the undisputed evidence did not prove appellant was
a conscientious objector opposed to both combatant and

noncombatant service) arbitrary, capricious and without

basis in fact?

A decision directly in point supporting the proposition

made in this case, that the I-A-0 classification (conscien-

tious objector willing to perform noncombatant military

service) and the determination of the appeal board denying

the I-O classification (full conscientious objector) are

arbitrary and capricious is United States v, Relyea, No.

20543, United States District Court for the Northern Dis-

trict of Ohio, Eastern Division, decided May 18, 1952. In

that case the district court sustained the motion for judg-

ment of acquittal saying, among other things, as follows

:

"I think it would have been more difficult for

the court to find the act of the Board was without

any basis in fact if the Board had classified this

man as I-A rather than I-A-0. They accepted the

defendant's profession of sincere and conscien-

tious objections on the religious grounds as being

truthful, but they attempted, and in my opinion

without any basis in fact, to assert that while he

was sincere and conscientious, that sincerity and

conscientiousness extended only to his active ag-

gressive participation in military service and that

he was not sincere in his statements that he was

opposed to war in all its forms."

This was an oral opinion which is unreported. A printed
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copy of the stenographer's transcript of the decision ren-

dered by Judge McNamee will be handed up at the oral

argument.

A similar holding was made by United States District

Judge Murray in United States v. Goddard, No. 3616,

District of Montana, Butte Division, June 26, 1952. The

court, among other things, said:

"... after due consideration, the Court finds

that the evidence is insufficient to sustain a con-

viction for the reason that there is no basis in

fact disclosed by the Selective Service file of

defendant upon which Local Board No. 1 of Ra-

valli County, Montana, could have classified said

defendant in Class I-A-0, and therefore the said

Board was without jurisdiction to make such

classification of defendant and to order defendant

to report for induction under such classification."

The above decision was a part of a judgTnent. No
opinion was written. A printed copy of the judgment ac-

companies this brief.

This case is distinguished from the facts in Head v.

United States, 199 F. 2d 337 (10th Cir.), where the I-A-0
classification was held to be proper. In that case the facts

showed that the registrant was a member of a church that

believed it was right to perform noncombatant military

service and that the I-A-0 classification was satisfactory.

Also facts were present in the Head case that impeached
the good faith conscientious objections of the registrant.

Here the undisputed evidence showed that the religious

group that Tomlinson belonged to were opposed to both
combatant and noncombatant military service and that the

I-A-0 classification was not satisfactory. Tomlinson was
not impeached in his good faith.

There is absolutely no evidence whatever in the draft
board file that appellant was willing to do noncombatant
military service. All of his papers and every document sup-
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plied by him staunchly presented the contention that he

was conscientiously opposed to participation in both com-

batant and noncorabatant military service. The appeal

board, without any justification whatever, held that he was
a conscientious objector who was willing to perform non-

combatant military service. Never, at any time, did the ap-

pellant suggest or even imply that he was willing to do

noncombatant military service. He, at all times, contended

that he was unwilling to go into the armed forces and do

anything as a part of the military machinery.

The appeal board makes no explanation whatever of its

reasons for rejecting the claim that appellant be placed in

Class I-O as a conscientious objector to participation in

both combatant and noncombatant military service. Certain-

ly if there were anything in the file to indicate that appel-

lant was willing to do noncombatant military service, the

hearing officer and the Department of Justice would have

found it and relied upon it.

The appeal board, without any grounds whatever, com-

promised appellant's claim for total conscientious objection

and awarded him only partial conscientious objector status.

This was directly contradictory to the testimony that ap-

pellant had given to the local board after the case was
returned to the local board by the appeal board for further

investigation. Appellant explicitly stated in his papers,

as well as upon the special examination by the local board

for the appeal board, that he would not even perform ci-

vilian work and that he objected to going into the army. He
even stated that he would not serve as a chaplain in the

armed forces.

It was arbitrary for the appeal board to grant only part

of appellant's claim and his testimony and reject the bal-

ance. The board of appeal classified appellant as one who
was willing to serve in the armed forces and perform non-

combatant service. This finding flies directly in the teeth

of the evidence and the sworn written statements sub-

mitted by the appellant.
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The appeal board should have accepted the appellant's

claim for exemption as a total conscientious objector or re-

jected completely his claim to be a conscientious objector.

The appeal board had no authority to compromise his

claim. Either he was telling the truth and was entitled to

a I-O classification or else he was telling a lie and deserved

a I-A classification. If the appeal board demurred to his

evidence and the report of the hearing officer, it accepted

the facts and made a determination that was without any

basis in fact, arbitrary and capricious.

In this case the undisputed file showed that the appellant

believed in the Supreme Being, that his religious duties

were higher than those owed to the state, that he opposed

participation in war because of them and that they were

not the result of political, sociological or philosophical

training but were religious beliefs. This brought the ap-

pellant clearly within the definition of a conscientious ob-

jector appearing in the act and the regulations.

There are many other grounds why the denial of the

conscientious objector status is arbitrary, capricious and

without basis in fact. These are argued extensively under

Question One in the brief for appellant filed in White v.

United States, No. 13,893, the companion case to this one, at

pages 10-11, 14-33. Keference is here made to that argument
as though copied at length herein. It is proper to make this

reference because the two cases are heard here consecutive-

ly. They were tried by the same judge. They were tried

consecutively. They appealed together. It is proper, there-

fore, to consider here the argument made in that case since

the facts are identical to the facts in this case.

The position of the appellant on this point is eloquently

argued by the opinion in United States v. Alvies, 112 F.

Supp. 618 (N. D. Cal. May 28, 1953). Reference is made to

the entire opinion. See also United States v. Pekarski, — F.

2d— (2d Cir. October 23, 1953) ; Annett v. United States,

205 F. 2d 689 (10th Cir.) ; United States v. Graham, 109 F.

Supp. 377 (W. D. Ky.) ; United States v. Konides, Criminal
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No. 6216, United States District Court, District of New
Hampshire, March 12, 1952; United States v. Konides,

Criminal No. 6264, United States District Court, District of

New Hampshire, June 23, 1953, Honorable Peter Wood-
bury, Circuit Judge, sitting as district judge by special

designation. Copies of these unreported decisions accom-

pany this brief.

It is resi^ectfully submitted that the denial of the con-

scientious objector claim is without basis in fact, arbitrary

and capricious.

POINT TWO

The local board, upon personal appearance, deprived ap-

pellant of a full and fair hearing when it rejected the law and

the regulations and decided that a registrant could not make
the claim as a minister of religion exempt from training and

service unless he had attended a theological school, which

was in violation of appellant's rights guaranteed by the regu-

lations, the act, and the Fifth Amendment.

The memorandum made by the local board showed the

reason why the local board, upon personal appearance, re-

fused to listen to Tomlinson or consider his claim for clas-

sification as a minister of religion. The memorandum shows

that Tomlinson was denied a full and fair hearing before the

board. The board had reached the conclusion that a regis-

trant was required by law to attend a theological seminary

before he was eligible to be classified as a minister of reli-

gion. As a result of this the evidence offered by Tomlinson

upon the personal appearance was rejected.

In his papers Tomlinson had shown that he had satis-

factorily pursued the course of study prescribed by Watch-

tower Bible and Tract Society, the legal governing body

of Jehovah's Witnesses. He showed that he had completed

the training for the ministry prescribed by the organization

of Jehovah's Witnesses. He showed in his papers that he

was a minister.
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Tlie law did not require that he go to a theological school

or attend a divinity school. His attendance at the Watch-

tower school was sufficient. He showed that he had a knowl-

edge of the Bible and was apt to teach and preach as a

minister. The organization permitted him to teach and

preach as a minister. This was an ecclesiastical determina-

tion as to his schooling and qualifications. This determina-

tion could not be questioned by the board or by the courts.

Appellant's former background and schooling for the

ministry cannot be questioned. This also is armored com-

pletely by an ecclesiastical determination of Jehovah's

Witnesses that was binding upon the draft board. It is con-

clusive. It can be questioned neither by the Government nor

by the courts.

Congress did not intend that a minister have his back-

ground questioned. Senator Tom Connally specifically re-

jected such efforts when this act was brought before Con-

gress. He said:&

"Mr. President, when I was a boy none of the

preachers whom I ever heard preach could have
taken the benefit of that exemption. . . . Many
good old cornfield preachers who gathered their

flocks around an open Bible on Sunday morning
or gathered their flocks in camp meeting in the

summertime, and got more converts during those

two weeks than they got all the year, because next

year they would get all those converts over again

and then some new ones, never saw a divinity

school. They never were in a seminary ; but they

walked with their God out yonder amidst the for-

ests and plains; they read His book at night by
kerosene lamp or tallow candle."—86 Cong. Rec.

10589-10590.

There is nothing in the terms of the act or the regu-

lations that authorizes the local board to prescribe that

registrants must attend theological seminaries or divinity
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schools before they can be considered to be ministers. The
above quotation by Senator Tom Connally on the floor of

the Senate indicates that Congress intended that the school-

ing and background of ministers of religion should not

be inquired into by the members of the draft boards.

To permit the draft boards to pry into the schooling of

ministers and compare the schooling of one with that of

another would allow the draft boards to set themselves up
as religious hierarchies. It would permit discrimination

among the various religions and between different minis-

ters registered with the local board. Freedom of religion

and the spirit of toleration in this country completely forbid

such a view.

The hearing given by the local board to the appellant

upon his personal appearance did not meet the require-

ments of the law. The local board did not comply with Sec-

tion 1622.1 of the regulations. (32 C. F. E. 1622.1(d)) This

regulation provides

:

"(d) In classifying a registrant there shall be

no discrimination for or against him because of

his race, creed, or color, or because of his member-
ship or activity in any labor, political, religious,

or other organization. Each such registrant shall

receive equal justice."

It has been held that whenever a draft board inquires

into and considers the religious training and background

of the registrant the regulations are violated. These courts

have held that when draft boards hold that it is necessary

for a registrant to attend a theological seminary or divinity

school as a prerequisite to claiming the exemption as a

minister of religion there is a denial of a full and fair

hearing upon the personal appearance.

—

Niznik v. United

States, 184 F. 2d 972 (6th Cir.) ; United States v. Kose, 106

F. Supp. 433 (D. Conn. May 21, 1951).

It is respectfully submitted that the local board, upon

the occasion of the personal appearance in this case, de-
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prived Tomlinson of his right to a full and fair hearing.

Due process of law was denied. For this reason it was the

duty of the court below to grant the motion for judgment of

acquittal. The order overruling the motion and the judgment

of conviction, therefore, constitute reversible error.

POINT THREE

Appellant was denied a full and fair hearing upon his

personal appearance before the hearing officer in the Depart-

ment of Justice when that officer failed and refused to give

to appellant a full and fair summary of the secret FBI in-

vestigative report on the bona fides of appellant's conscien-

tious objector claim.

The record in this case shows that Tomlinson did not

voluntarily request the hearing officer to supply any adverse

evidence. The undisputed evidence shows, however, that the

hearing officer undertook to make a full and fair resume of

the adverse evidence appearing in the report. It cannot be

contended, therefore, that appellant was not entitled to a

full and fair resume of the adverse evidence because he

did not request it. He did not waive the right to have the

full and fair resume. The reason is that the hearing officer

waived the requirement that he request the unfavorable

evidence specifically at the hearing.

Since the hearing officer undertook to give a full and

fair resume voluntarily he assumed the responsibility of

giving that type of summary required by the Supreme
Court in United States v. Nugent, 346 U. S. 1.

Appellant did not ask for the entire FBI report. It is

true that he did not use the word "resume" or the word
"summary." He asked that he be supplied the unfavorable

or adverse evidence or be given the general nature of it. He
wanted to know all the evidence that was unfavorable

against him. The fact that he may not have used the word
"resume" or "summary" was not enough to defeat his rights

to be confronted with the unfavorable evidence. He asked
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for all the regulations and the Department of Justice

would allow at the time.

The Government may place stress upon the fact that the

appellant in this case did not request that he be supplied

a summary of the FBI report. To begin with, the Depart-

ment of Justice procedure forbade the production of any
such summary. There was no provision in the Department
of Justice regulations for giving a summary. The proce-

dure providing the summary of the FBI report was not

established by the Government until on or about September

1, 1953. This was the first time there ever was any procedure

authorizing a registrant to get a summary of the FBI re-

port. Since it was impossible for the registrant to obtain a

summary of the FBI report from the hearing officer and,

inasmuch as the Department of Justice regulations pro-

hibited the giving of such summary at the time this case

was heard by the hearing officer, the argument of the

Government (that the appellant failed to request a sum-

mary) should be rejected.

It should be remembered that the Supreme Court held

in the Nugent case that the registrant was entitled to a

summary of the FBI report. The notice sent out to regis-

trants stated they could get the general nature of the un-

favorable evidence. Since the notice did not give them the

right to have a summary of the evidence (which the Nugent

case held they were entitled to), failure to comply with the

notice sent was not a waiver of the right to insist on the

subpoena duces tecum in the court below.

Eegardless of whether the request was made (for the

summary of the unfavorable evidence) it is still the duty

of the hearing officer to give the registrant a summary on

his own motion. That is positively required now by the reg-

ulations of the Department of Justice. The recent amend-

ment to the regulations (requiring a summary of the FBI
report to be made for the registrant) is a concession by

the Department of Justice that the procedure which it fol-

lowed before the Nugent decision and in this case does not
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meet the requirement of due process of law and Section 6(j)

of the act.

In United States v. Boiiziden, 108 F. Supp. 395 (D. C.

W. D. Oklahoma November 13, 1952), it was held that the

registrant was entitled to have a summary of the FBI re-

port produced at the hearing. The court held, however, that

the failure of the hearing officer to call the registrant's at-

tention to the substance of the adverse evidence constituted

a deprivation of the rights of the registrant. It was said

:

"As directed by the statute the Department of

Justice made an appropriate inquiry. Then the

hearing was held with the registrant for the pur-

pose of determining the character and good faith

of the objections of the registrant to his classifi-

cation. The undisputed evidence is that no mention

was ever made by the hearing officer of the un-

favorable information contained in the Federal

Bureau of Investigation report. No opportunity

was given to rebut this unfavorable informa-

tion. . . .

"... The hearing officer must not be permit-

ted to withhold unfavorable information gained

during the inquiry, and giving no opportunity to

rebut at the hearing, then use this same unfavor-

able information as a basis for his adverse advi-

sory recommendation. If this is done the hearing

itself becomes a sham and a farce. Why hold a
hearing to determine a fact if there is a predeter-

mination of the fact and no intent to discuss the

basis of the predeterminationf
The court in United States v. Bouziden, 108 F. Supp. 395

(W. D. Okla. 1952), distinguished the decision in Imbo-
den V. United States, 194 F. 2d 508 (6th Cir.), certiorari

denied 343 U. S. 957, on the ground that the hearing officer

provided the registrant in that case with the substance of

the unfavorable evidence and that no complaint was made
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about the failure to answer but that the contention was made
that he did not give the names of the informants to the

registrant.—Compare United States v. Annett, 108 F. Supp.
400 (W. D. Okla. 1952) ; reversed on other grounds, 205 F.

2d 689 (10th Cir.) June 26, 1953.

In Eagles v. Samuels, 329 U. S. 304, the Supreme Court
approved the use of the theological panel. The panel made a

report which was made a part of the file. It was available to

the registrant. It was not withheld to the injury of the regis-

trant as here. The Court, speaking through Mr. Justice

Douglas, held that even the information that was received

by the special panel and given to the local board, in order

to afford due process, had to "be put in writing in the file

so that the registrant may examine it, explain or correct

it, or deny it. There is, moreover, no confidential informa-

tion that can be kept from the registrant under the regu-

lations."—(329 U. S., at p. 313). See also Degraw v. Toon,

151 F. 2d 778 (2d Cir.) ; Levijv. Cain, 149 F. 2d 338 (2d Cir)

;

United States v. Balogh, 157 F. 2d 939 (2d Cir.)
;
judgment

vacated, 329 U. S. 692 ; affirmed on other grounds, 160 F.

2d 999.

This Court has long ago held that a person appearing

before an administrative agency is entitled to be informed

of any adverse evidence that may be used against him. Clien

Hoy Quong v. White, 249 F. 869 (9th Cir. 1918), is one of the

first cases decided by this Court on this point. In that case

the Court held that the failure to disclose a secret and

confidential communication relied on by an immigration

hearing officer violated the procedural rights to due process

of law. This Court set aside an order denying an alien ad-

mission to the United States on the grounds that he was

not given a full and fair hearing.—See also Backus v. Oive

Sam Goon, 235 F. 847, 853; Chin Ah Yoke v. White, 244 F.

940, M2;Mita v. Bonham, 25 F. 2d 11, 12 (9th Cir.) ; Ohara

V. Berkshire, 76 F. 2d 204, 207 (9th Cir.).

Even where the facts are actually known to the hearing

officer (which is not the case here) the administrator cannot
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base his decision or recommendation upon it.

—

Balthnore S
Ohio R. Co. V. United States, 264 U. S. 258 (permitting a

railroad to acquire terminal roads) ; Southern R. Co. v. Vir-

ginia, 290 U. S. 190, 198; Market St. Ry. v. R. Commn of

California, 324 U. S. 548, 562.

In Degraw v. Toon, 151 F. 2d 778 (2d Cir.), a draft

board order was held to violate due process. The board con-

sidered evidence that damaged the registrant. It was a

letter from two members of the advisory board. The court

held that the opportunity to know and rebut damaging

evidence goes to the heart of the controversy.—See also

United States v. Kowal, 45 F. Supp. 301 (D. Del).

It is unnecessary for the administrative agency to ac-

cord a judicial trial as a part of due process. {United States

v. Ju Toy, 198 U. S. 253, 263) It is necessary that the pro-

cedural steps be otherwise in accordance with the require-

ments of the Fifth Amendment guaranteeing notice and the

right to defend or answer a charge. {Interstate Commerce
Commission v. Louisville and Nashville Railroad Company,
227 U. S. 88, 91-92.) The Supreme Court has held that where

a statute provides for an administrative hearing the due-

process clause of the Fifth Amendment requires a full and
fair hearing in the sense of the traditional hearing.

—

Shields

V. Utah Idaho Central R, Co., 305 U. S. 177, 182.

It has been held that procedural due process requires

that where the facts contained in a secret report are relied

on by the administrative agency it must be produced and
made available at the trial.

"If that were not so a complainant would be

helpless for the inference would always be pos-

sible that the court and the Commission had drawn
upon undisclosed sources of information unavail-

able to others. A hearing is not judicial, at least in

any adequate sense, unless the evidence can be

known."—Mr. Justice Cardozo in West Ohio Gas
Co. V. Public Utilities Commn, 294 U. S. 63, 68, 69.
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Another important case on this subject is Morgan v.

United States, 304 U. S. 1. That case presented a question

on the validity of an order of the Secretary of Agriculture.

He fixed maximum rates charged by market agencies under

the Packers and Stockyards Act. (7 U. S. C. §§ 181-229) The
Court held that a fair hearing commanded an "opportunity

to know the claims of the opposing party and to meet them."

Chief Justice Hughes added that the party was entitled to

be "fairly advised" and "to be heard" upon the issues.

He said that administrative agencies must guarantee "basic

concepts of fair play."—304 U. S., at pages 18, 22. See also

Lloyd Sabaudo Societa Anonima v. Elting, 287 U. S. 329,

335-336.

In Kwoch Jan Fat v. White, 253 U. S. 454, it was held

that the suppression or omission of evidence did not allow a

fair hearing. It was pointed out that everything relied upon
in the administrative determination must be included in the

record.—253 U. S., at 464.

In United States v. Abilene & S. Ry. Co., 365 U. S. 274,

290, it was held that a party before an administrative agen-

cy must be apprised of all evidence submitted and made a

part of the determination.—See also Interstate Commerce
Comm'n v. Louisville & N, R. Co., 227 U. S. 88, 93.

The act and regulations make the recommendations of

the Department of Justice to the appeal board merely

advisory. They may be rejected by the appeal board. The
appeal board may classify a registrant as liable for training

and service in the armed forces when the Department of

Justice recommends that he be classified as a conscientious

objector, or vice versa. The Government argues that, be-

cause of this advisory nature of the recommendation, the

Department of Justice can successfully refuse to give the

registrant due process of law. The Government argues

that it is not bound to place all the evidence in the file as

the draft board is required to do, purely because the re-

port is advisory in nature.

It is true that the investigation and recommendation of
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the Department of Justice are merely advisory. This does

not make the use of the illegal FBI report and the non-

disclosure of the names of the informants harmless error.

The report was relied on. Were it not for the adverse

testimony of anonymous witnesses the claim for conscien-

tious objector classification would not have been denied.

It cannot be said that it is harmless error when the

rights of the registrant here were denied by the use of the

FBI report by the hearing officer and the appeal board.

The FBI report was embraced, accepted and adopted

by the appeal board. The unconstitutional procedure of the

Department of Justice was adopted as the unconstitutional

procedure of the Selective Service System. The appeal

board made the invalid proceedings its own. Since the order

to report is based on proceedings had before the Depart-

ment of Justice, the use of the report by the draft boards

vitiated the entire proceedings.

It is harmless if the report of the department is

against the registrant and the appeal board grants the con-

scientious objector status. But when the appeal board ac-

cepts the recommendation to deny the status claimed by
the registrant an entirely different situation is presented.

The hearing officer has and relies on the report of the FBI.
The Attorney General, making the recommendation to

the appeal board, relies on the report of the hearing of-

ficer which is based on the FBI report. The Attorney
General also has before him in making the recommenda-
tion the FBI report. He tests the report of the hearing
officer with it. His recommendation is based not only on
the report of the hearing officer, but also on the FBI
secret police report. The board of appeal in more than ninety
cases out of a hundred relies on the recommendation of the

Department of Justice especially when the recommendation
is adverse. In this case the board of appeal accepted and
adopted the recommendation of the Department of Justice
based mainly on the FBI report.

It is then only proper, necessary, fair, constitutional
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and in compliance with due process of law that the summary
of the adverse evidence gathered and recorded by the Fed-

eral Bureau of Investigation be given to appellant. It was
relied on by the hearing officer. The hearing officer's report

was relied on by the Department of Justice in making its

recommendation to the appeal board and the ajipeal board

relied on the recommendation supported by the FBI report.

By all principles of fairness this evidence ought to be made
available to the registrant on his trial. Without being pro-

vided the summary of the FBI report the registrant is

denied the right to show that there is no basis in fact for

the determination made by the appeal board based on the

recommendations made by the Department of Justice and

the hearing officer on the conscientious objector claim of the

registrant.

—

Estep v. United States, 327 U.S. 114; Kwock
Jan Fat v. White, 253 U. S. 454.

The error and harm produced by not giving a summary
of the FBI report can be demonstrated by an analogy.

There are certain types of judicial proceedings where the

jury verdict is merely advisory. If misconduct of counsel,

the jury or the court in violation of constitutional rights

occurs in a trial where the verdict is merely advisory, it cer-

tainly would be ground for a new trial and reversal on ap-

peal if the unconstitutional proceedings before the jury

resulted in the verdict which was accepted by the trial

court. This is what happened here. The adverse verdict

against the registrant was accepted by the appeal board.

The unconstitutional trial before the hearing officer in-

validated the proceedings before the appeal board when the

Department of Justice recommendation, adopting the hear-

ing officer's report, was followed by the appeal board.

Suppose an attorney, during a trial before a jury in a

case where the verdict was advisory, handed to the jury

an exhibit that had been excluded from evidence. Also

assume that the adversary did not learn of this until after

entry of judgment. Putting aside the liability of the attor-

ney for contempt of court, would it be doubted that the
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verdict and judgment would be set aside even if the verdict

were advisory? The same situation exists here.

A chain is no stronger than its weakest link. The recom-

mendation of the Department of Justice and its acceptance

by the appeal board becomes a link in the chain. Since it

is one of the links of the chain, its strength must be

tested. {United States v. Romano, 103 F. Supp. 597 (S. D.

N. Y. 1952) ) The absence of the summary of the FBI report

from the record and the withholding of it from the regis-

trant at the hearing produces a break in the link and makes

the entire selective service chain useless, void and of no

force and effect. The Supreme Court held in Kessler v.

Strecker, 307 U. S. 22, that if one of the elements is lacking,

the "proceeding is void and must be set aside." (307 U. S.,

at page 34) The acceptance of the recommendation of the

Department of Justice which has been made up without

producing the FBI report to the registrant in the proper

time and manner makes the proceedings illegal, notwith-

standing the fact that the recommendation is only advisory.

The embracing of the report and recommendation by the

appeal board jaundiced and killed the validity of the pro-

ceedings.

This view of the reliance upon the recommendation of

the Department of Justice making the report of the hearing

officer and the recommendation a vital link in the adminis-

trative chain is supported by United States v. Everngam,

102 F. Supp. 128 (D. W. Va. 1951). In that case the court

said:

"Under these statutory provisions, the hear-

ing, report, and recommendation of the Depart-

ment of Justice is an important and integral part

of the conscription process for the protection of

both the government and the registrant. The de-

fendant had the right to have a fair hearing and
a non-arbitrary report and recommendation by the

Department of Justice to the appeal board.



39

"It does not appear that any member of the

appeal board felt himself bound by this report and
recommendation or how far, if at all, it influenced

the decision of the appeal board, but that is not

enough. The report and recommendation was
transmitted to the appeal board to use as an ad-

visory opinion, and was considered and used (as

the regulations require) by the appeal board in its

subsequent classification of the defendant."

This quotation was made and approved in United States

V. Bouziden, 108 F. Supp. 395 (D.W.D. Okla. 1952). It

is respectfully submitted that the fact that the act and
regulations make the recommendation advisory does not

prevent the broken link from ruining the required contin-

uously legal chain.

The making of the report and recommendation by the

Department of Justice to the appeal board is after the hear-

ing in the Department of Justice which the registrant at-

tends. Appellant had no opportunity to see the report and

recommendation of the Department of Justice until after his

conscientious objector claim had been denied by the appeal

board. The report and recommendation is sent directly to

the appeal board. The registrant never sees this report be-

fore the appeal board determination. He has no opportunity

to answer the report before the final determination by the

appeal board. The making of the report and recommenda-

tion to the appeal board, wherein reference is made to the

FBI report, does not make the report as available to the

registrant as to the appeal board. The appellant was en-

titled to have this notice sent to him before the final deter-

mination by the appeal board. It is therefore erroneous

for the Government to argue that the adverse evidence in

the FBI report was made available to the appellant. It was

not made available until it was entirely too late for him to

do anything about the appeal board determination.

The appellant had the right to see his file after the ap-
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peal board finished with and returned its denial of his con-

scientious objector claims. But this was entirely too late

because there was no chance for the appellant to get the

appeal board to reconsider his classification.

A speculative argument is made by the Government. It

is said that the appeal board acted only on the adverse evi-

dence of the FBI report which is referred to in the report

and recommendation of the Department of Justice. The

report and recommendation of the Department of Justice

to the appeal board never attempts to summarize the FBI
report. It merely refers to the FBI report without specify-

ing what part of the report the Department of Justice relies

upon. The fact that the appeal board follows the Department

of Justice recommendation and denies the conscientious ob-

jector status requires the court to speculate as to just what

the appeal board did rely upon. Speculation may not be

indulged in by the court in a criminal case.

—

United States

V. Alvies, 112 F. Supp. 618, at page 624; Estep v. United

States, 327 U. S. 114, at pages 121-122.

It is presumed that the appeal board relied on the report

and recommendation of the Department of Justice. Since

the Department of Justice relies on the entire FBI report,

it is necessary to conclude that the appeal board, therefore,

is forced to rely on the entire report without seeing it since

it adopts the report and recommendation of the Department

of Justice.

It is respectfully submitted that the failure on the part

of the hearing officer to give a full and fair resume and sum-

mary of the adverse evidence appearing in the FBI report

denied appellant due process of law. The denial of the full

and fair hearing destroyed the validity of the draft board

proceedings. The motion for judgment of acquittal should

have been granted. The overruling of the motion and the

conviction of the court below constitutes reversible error.
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POINT FOUR

The court below committed reversible error when it re-

fused to receive into evidence the FBI report and excluded it

from inspection and use by the court and the appellant upon
the trial of this case.

Upon the trial appellant subpoenaed the secret investi-

gative report of the FBI. A motion to quash was made by the

Government. This was denied. At the trial the court permit-

ted the reports to be marked for identification and received as

sealed exhibits after the trial court made an inspection of

the exhibits. The trial court found the secret FBI report to

be material but refused to permit it to be used as evidence.

The secret reports of the FBI made in the investigation

of the conscientious objector claim of appellant were sub-

poenaed. Upon the trial they were offered in evidence by the

appellant. The trial court excluded the documents and for-

bade them to be received into evidence. It ordered them

sealed and marked for identification so that the bill of ex-

ception on the ruling denying admission of the documents

into evidence could be preserved for this Court. The appel-

lant moved to inspect the documents and requested the court

to receive them as evidence on several occasions. This re-

quest was denied every time that it was made. The trial

court found the documents to be material. It refused to

allow them to go into evidence because it held the order of

the Attorney General, No. 3229, made them confidential and

forbade that they be received into evidence.

Under the decision of the Supreme Court of the United

States in United States v. Nugent, 346 U. S. 1, it was held

that the statute required the Department of Justice to make

a fair, complete resume or summary of all the FBI investi-

gative report and give it to appellant. A resume or summary

was given to appellant on the hearing. A resume or summary

was made by the hearing officer to the Department of Jus-

tice.

The only way that the Court can determine whether the
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summary that was given is adequate is to admit in evidence

the FBI report. The only way the trial court could have

discharged its responsibility in this case was to have the

reports produced. The trial court must say whether the

summary of the secret FBI report made by the Department

of Justice under Section 6( j) of the act is fair and adequate.

It is necessary, therefore, that the FBI report be pro-

duced to the Court. Unless and until this Court sees and

examines the FBI report and also unless and until appellant

sees and examines the FBI report and compares it with the

summary that should have been made or compares it with

the summary made by the Department of Justice to the ap-

peal board, there is no due process.

The Court cannot discharge its judicial function and
determine whether the summary required by the Supreme
Court of the United States in United States v. Nugent, 346

U. S. 1, is fair and adequate unless and until the Court has

actually seen and examined the secret FBI report. In fact

appellant's rights are not preserved unless and until he has

had an opportunity to examine the secret FBI report and
compare it with the summary required to be made.

The decision of the Supreme Court in United States v.

Nugent, 346 U. S. 1, dealt only with the contention that the

secret FBI report should be produced to the registrant at

the hearing in the administrative agency.

The trial court, as a result of Nugent v. United States,

346 U. S. 1, must determine another and different question.

It is whether the Nugent opinion required the trial court to

determine whether a summary of the adverse evidence was
needed to be given and, if given, was it adequate ? The hold-

ing in the Nugent case required the court to do that in this

case. The court cannot discharge the judicial function placed
upon it in the Nugent case without seeing the FBI report.

The report cannot be seen without admitting it into evidence.

Even though the records sought by the appellant are
claimed to be confidential by the Attorney General's Order
No. 3229 issued pursuant to 5 U. S. C. Section 22, they must
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be produced because such documents are a part of and
form the basis of the administrative determination and
action supporting the indictment questioned by the regis-

trant.

The only time the privilege of the Department of Justice

pursuant to Attorney General's Order No. 3229 (5 U. S. C. "^

22) has been permitted to override the claim of procedural

due process has been in cases where there is a plain showing

that the disclosure would endanger the national security.

The Supreme Court refused to compel the revealing of

evidence that would endanger national security in the case

of United States ex rel. Knauff v. Shaughnessy, 338 U. S.

537. But even in such a case two justices thought that the

evidence ought to be revealed. Mr. Justice Frankfurter

said in his dissent at page 549

:

"... Congress ought not to be made to appear

to require that they incur the greater hazards of

an informer's tale without any opportunity for its

refutation, especially since considerations of na-

tional security, insofar as they are pertinent, can

be amply protected by a hearing in camera ..."

Mr. Justice Jackson in his dissent wrote

:

"Security is like liberty in that many are the

crimes committed in its name. The menace to the

security of this country, be it great as it may, from

this girl's admission is as nothing compared to the

menace of free institutions inherent in procedures

of this pattern. In the name of security the police

state justifies its arbitrary operations on evidence

that is secret, because security might be prejudiced

if it were brought to light in hearings. The plea

that evidence of guilt must be secret is abhorrent

to free men, because it provides a cloak for the

malevolent, the misinformed, the meddlesome, and

the corrupt to play the role of informer undetected
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and uncorrected. Cf. In re Oliver, 333 U. S. 257,

268. . . . Likewise, it will have to be much more

explicit before I can agree that it authorized a

finding of serious misconduct against the wife of

an American citizen without notice of charges,

evidence of guilt and a chance to meet it."—338

U. S., at pages 551-552.

There is surely no need under the guise of national se-

curity to conceal from the courts the contents of an FBI
report of a conscientious objector. It is not one that may
affect national security. After all, the FBI report of the

conscientious objector merely deals with a man's daily con-

duct, his religious practices and his habits. If a question

of security or national interest should ever come up in the

report of the FBI concerning a conscientious objector, the

Attorney General could show it. Then there would be no

difficulty in keeping such matters secret. To deprive a man
of valuable evidence that may affect his liberty on the

ground of mere administrative privilege without some good

ground for it is repugnant to free institutions. This was
stressed in the concurring opinion of Mr. Justice Frank-

furter in the case of Joint Anti-Fascist Refugee Committee
V. McGrath, 341 U. S. 123, at page 172. That was the opinion

of Mr. Justice Frankfurter under an order of the Attorney

General that required appropriate investigation and deter-

mination.

Unless the Government can show some legally recogniz-

able ground for refusing to produce the FBI report at the

trial in the district court, then the FBI report must be

produced at such trial for inspection and use by the defend-

ant. The reasons why the report of the FBI must be pro-

duced have been set forth by the registrant. In opposition

to these points the Government argues that Order No. 3229

of the Attorney General is sufficient to overcome the re-

quirements of the Constitution, and "fair play." However,
Order No. 3229 was issued pursuant to 5 U. S. C. Sec. 22.
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That statute provides that the order shall not be in contra-

vention of law. It has been shown that the due process clause

of the Fifth Amendment requires production of all material

documents at trial. The Constitution requires due process.

The due process reciuires a hearing and an opportunity to

be heard. Order 3229, as here applied, is, therefore, in

contravention of law\

While the Supreme Court has held that Order No. 3229

is valid, it has left open for the courts to decide the extent

to w^hich the Attorney General may use that order to deprive

a party of the right to see and use documents. That w^as

decided in United States ex rel. Toiiliy v. Ragen, 340 U. S.

462, at 469:

"... But under this record we are concerned

only with the validity of Order No. 3229. The con-

stitutionality of the Attorney General's exercise of

a determinative power as to whether or on what

conditions or subject to what disadvantages to

the Government he may refuse to produce govern-

ment papers under his charge must aw^ait a factual

situation that requires a ruling. This case is gov-

erned by Boske v. Comingore, 111 U. S. 459."

In a concurring opinion, Mr. Justice Frankfurter said

at page 472

:

"There is not a hint in the Boske opinion that

the Government can shut off an appropriate ju-

dicial demand for such papers."

The Government gives no specific reason why the report

is so confidential that it should not be produced, such as

saying that the report has information the disclosure of

which might affect internal security or might affect tlie

interests of the Government in some specific way. A general

privilege or departmental order, without a specific reason

given, should not be permitted to deprive a party of valu-

able evidence to which he is entitled by law. This was ex-
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pressed in the case of Bank Line v. United States, 163 F.

2d 133 (2d Cir.), by Judge Clark in a concurring opinion

at page 139

:

"... but I think no general statement of prej-

udice to its best interests can or should be applied

to any branch of the government, including the

armed forces ..."

United States ex rel. Touhy v. Ragen, 340 U. S. 462,

is not in point. There the proceeding did not involve the

Government as a party or a criminal proceeding. (See note

6 of that opinion.) The specific provisions of the Rules of

Criminal Procedure authorizing production of documents

were not there involved. The decision involved the valid-

ity of Order No. 3229 on its face. (See notes 1 and 2 of the

opinion for the order and Supplement No. 2.) It is the va-

lidity of the order, as construed and applied to the partic-

ular facts, that the Court is here concerned with.

The principle that distinguishes the Touhy case from
this case is well expressed in Kentucky-Tennessee Light and
Power Company v. Nashville Coal Company, 55 F. Supp.

65 (W.D.Ky.) as follows:

"I do not believe that the rule or the statute is

applicable to the present case. In both of the cases

referred to the federal employee involved was
called as a witness and declined to testify. That
is essentially different from being a party to the

suit where there is a contest between the plaintiff

and the defendant involving property which the

defendant has taken into his possession."

It has been repeatedly held that Order No. 3229 and
5 U. S. C. § 22 do not establish an inexorable privilege and
command prohibiting disclosure of the FBI report in judi-

cial proceedings. When it has become material in proceed-
ings brought by the Government, it has been repeatedly held
that the privilege was waived and the Government could
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not successfully refuse to produce the report when demand-
ed. It seems that when it became material in these adminis-

trative proceedings to determine tlie validity of the regis-

trant's claim for classification as a conscientious objector,

for the same reasons the FBI report must be produced. The
citizen has the same rights to know the evidence against

him before the administrative tribunal as when before the

judicial tribunal. The administrative agency stands on no

higher level before the Constitution than does the court.

"A prosecutor must, to be fair, not only use the

evidence against the criminal, but must not will-

ingly ignore that which is in an accused's favor.

It is repugnant to the concept of due process that a

prosecutor introduce everything in his favor and

ignore anything which may excuse the accused

for the crime with which he is charged. It is mani-

fest in this matter that some one identified with the

prosecution, as the circumstances indicate very

clearly, ignored a very material piece of evidence

which, if it had been brought to the attention of

the jury or the trial judge, would certainly have

resulted in the acquittal of this relator . . . another

Judge has said
—'Though unfair means may hap-

pen to result in doing justice to the prisoner in the

particular case, yet, justice so attained is unjust

and dangerous to the whole community.' Hurd v.

People, 25 Mich. 405."

—

United States ex rel. Mo7it-

gornery v. Ragen, 86 F. Supp. 382, 387.

The argument of the Government and the cases relied

upon by it that the withholding of the FBI statement is

proper and required by Order No. 3229 and 5 U. S. C. § 22

have been distinguished in United States v. Andolschek,

142 F. 2d 503 (2d Cir.). There the court said:

"However, none of these cases involved the

prosecution of a crime consisting of the very mat-
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pressed in the case of Bank Line v. United States, 163 F.

2d 133 (2d Cir.), by Judge Clark in a concurring opinion

at page 139

:

"... but I think no general statement of prej-

udice to its best interests can or should be applied

to any branch of the government, including the

armed forces ..."

United States ex rel. Touhy v. Ragen, 340 U. S. 462,

is not in point. There the proceeding did not involve the

Government as a party or a criminal proceeding. ( See note

6 of that opinion.) The specific provisions of the Rules of

Criminal Procedure authorizing production of documents

were not there involved. The decision involved the valid-

ity of Order No. 3229 on its face. (See notes 1 and 2 of the

opinion for the order and Supplement No. 2.) It is the va-

lidity of the order, as construed and applied to the partic-

ular facts, that the Court is here concerned with.

The principle that distinguishes the Touhy case from
this case is well expressed in Kentucky-Tennessee Light and
Power Company v. Nashville Coal Company, 55 F. Supp.

65 (W.D.Ky.) as follows:

"I do not believe that the rule or the statute is

applicable to the present case. In both of the cases

referred to the federal employee involved was
called as a witness and declined to testify. That
is essentially different from being a party to the

suit where there is a contest between the plaintiff

and the defendant involving property w^hich the

defendant has taken into his possession."

It has been repeatedly held that Order No. 3229 and
5 U. S. C. § 22 do not establish an inexorable privilege and
command prohibiting disclosure of the FBI report in judi-

cial proceedings. When it has become material in proceed-
ings brought by the Government, it has been repeatedly held
that the privilege was waived and the Government could
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not successfully refuse to produce the report when demand-
ed. It seems that when it became material in these adminis-

trative proceedings to determine the validity of the regis-

trant's claim for classification as a conscientious objector,

for the same reasons the FBI report must be produced. The
citizen has the same rights to know the evidence against

him before the administrative tribunal as when before the

judicial tribunal. The administrative agency stands on no

higher level before the Constitution than does the court.

"A prosecutor must, to be fair, not only use the

evidence against the criminal, but must not will-

ingly ignore that which is in an accused's favor.

It is repugnant to the concept of due process that a

prosecutor introduce everything in his favor and

ignore anything which may excuse the accused

for the crime with which he is charged. It is mani-

fest in this matter that some one identified with the

prosecution, as the circumstances indicate very

clearly, ignored a very material piece of evidence

which, if it had been brought to the attention of

the jury or the trial judge, would certainly have

resulted in the acquittal of this relator . . . another

Judge has said
—'Though unfair means may hap-

pen to result in doing justice to the prisoner in the

particular case, yet, justice so attained is unjust

and dangerous to the whole community.' Hurd v.

People, 25 Mich. 405."

—

United States ex rel. Mont-

gomery V. Ragen, 86 F. Supp. 382, 387.

The argument of the Government and the cases relied

upon by it that the withholding of the FBI statement is

proper and required by Order No. 3229 and 5 U. S. C. § 22

have been distinguished in United States v. Andolschek,

142 F. 2d 503 (2d Cir.). There the court said:

"However, none of these cases involved the

prosecution of a crime consisting of the very mat-
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ters nearly enough akin to make relevant the mat-

ters recorded. That appears to us to be a critical

distinction. While we must accept it as lawful for a

department of the government to suppress docu-

ments, even when they will determine controver-

sies between third persons, we cannot agree that

this should include their suppression in a criminal

prosecution, founded upon those very dealings to

which the documents relate, and whose criminality

they will, or may, tend to exculpate. So far as they

directly touch the criminal dealings, the prosecu-

tion necessarily ends any confidential character

the document may possess ; it must be conducted in

the open, and will lay bare their subject matter.

The government must choose ; either it must leave

transactions in the obscurity from which a trial

will draw them, or it must expose them fully."

The competence of the document has been established

by sources outside the document itself. Under the act and
regulations the FBI report is relied on by the officials of

the Selective Service System in making their final classifica-

tion. This situation makes inapplicable the principle relied

on by the Government. {United States v. Krulewitch, 145 F.

2d 87 (2d Cir.)). In that case the court said:

"But neither of these situations is like that at

bar, where the competence of the document ap-

peared without inspection, and inspection was
necessary only to fulfill a procedural condition to

its admission. In that situation inspection loses

its character as a prying into the preparation of

the prosecution and becomes merely a means of

releasing evidence pregnant with importance in

ascertaining the truth."

United States v. Beehman, 155 F. 2d 580 (2d Cir.), in-

volved a prosecution for violations of the OPA regulations.
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The trial court quashed the subpoena on a motion by the

Government. On appeal the court reversed on account of

the error. The court said

:

"We have recently held that when the govern-

ment institutes criminal proceedings in which evi-

dence, otherwise privileged under a statute or

regulation, becomes importantly relevant, it aban-

dons the privilege."

In United States v. Cotton Valley Operators Cornmittee,

9 F. R. D. 719 (W. D. La. 1949), the defendants were charged

with a violation of the Sherman Act. The defendants moved
for discovery under the Rules of Civil Procedure. The At-

torney General was ordered to produce all FBI reports

and other records relating to the activity of the defend-

ants so that the trial court could determine whether they

were privileged as claimed by the Attorney General. On re-

fusal to produce, the trial court dismissed the Government's

action. It appealed to the Supreme Court. The dismissal was

affirmed by an equally divided court.—339 U. S. 940 (1950).

Department of Justice Order No. 3229, relied on by the

Government in support of its position that it may not be

required to produce the documents requested, gets its life

from Section 22 of Title 5 of the United States Code. This

section provides that the regulations must be "not incon-

sistent with law."

The regulation, as construed and applied by the Attor-

ney General in this case, is invalid and "inconsistent with

law" expressed in Section 1670.17 of the Selective Service

Regulations (32 C. F. R. <^ 1670.17) and in the Federal Rules

of Criminal Procedure, Rule 17 (c), as interpreted in Bow-
man Dairy Co. v. United States, 341 U. S. 214. The rule

is law and has the effect of an act of Congress. {Beasley v.

United States, 81 F. Supp. 518, 527 (E. D. S. C. 1948)).

A departmental regulation against disclosure must yield

to an Admiralty Rule.

—

O'Neill v. United States, 79 F. Supp.

827, 830 (E. D. Pa. 1948). Order No. 3229 must also yield
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to Section 13 (b) of the Universal Military Training and

Service Act and Section 3 (c) of the Administrative Pro-

cedure Act.

In United States v. Schine Chain Theatres, 4 F. R. D.

108 (W. D. N. Y. 1944), it was held that the nondisclosure

regulation of the Department of Justice "does not prevent

the court from ordering the production of files of the De-

partment of Justice in all cases. There may be certain of

such files which are entirely privileged and others which

are not."

In Bank Line v. United States, 163 F. 2d 133 (2d Cir.),

Judge Augustus Hand said:

"It has been the policy of the American as well

as of the English courts to treat the government

when appearing as a litigant like any private in-

dividual. Any other practice would strike at the

personal responsibility of governmental agencies,

which is at the base of our institutions. The exist-

ence of government privileges must be established

by the party invoking them and the right of gov-

ernment officers to prevent disclosure of state

secrets must be asserted in the same way proce-

durally as that of a private individual."—163 F.

2d 133, at 138.

This statement by Judge Hand is in line with what was
stated by Mr. Justice Frankfurter concurring in Joint Anti-

Fascist Refugee Committee v. McGrath, 341 U. S. 123. He
said:

"Nothing has been presented to the Court to in-

dicate that it will be impractical or prejudicial to

a concrete public interest to disclose to organiza-

tions the nature of the case against them and to

permit them to meet it if they can."—341 U. S., at

p. 172.

The determination of whether the information sought
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is privileged is not to be made by the Attorney General.

That question is to be determined by the court and not the

Department of Justice. In Zimmerman v. Poindexter, 74

F. Supp. 933, 935 (Hawaii 1947), the court said the "clear

mandate that all executive regulations be 'not inconsistent

with law^' circumscribes the power of the entity prescribing

the regulation under consideration, and operates to make
the applicability and enforceability of a specific department

regulation a judicial question for ultimate decision by the

court".

This point is further supported by the holding in Griffin

V. United States, 183 F. 2d 990 (D. C. Cir.), where the court

said:

"However, the case emphasizes the necessity

of the disclosure by the prosecution of evidence

that may reasonably be considered admissible and

usable to the defense. When there is substantial

room for doubt, the prosecution is not to decide for

the court what is admissible or for the defense

what is useful. 'The United States Attorney is the

representative not of an ordinary party to the

controversy, but of a sovereignty whose obligation

to govern impartially is as compelling as its obliga-

tion to govern at all; and whose interests, there-

fore, in a criminal prosecution is not it shall win

a case, but that justice shall be done. Burger v.

United States, 205 U. S. 78, 88.' "—183 F. 2d, at

p. 993.

Attorney General Clark recognized that the question

of privilege is one for the court to decide ratlier than for

the Attorney General when he, in his Supplement Number

2, June 6, 1947, which clarified Order No. 3229, among other

things, wrote:

"If questioned the officer or employee should state

that the material is at hand and can be submitted
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to the court for determination as to its materiality

in the case and whether in the best public interests

the information should be disclosed."

Recently, however, the Attorney General has instructed

all United States Attorneys and all members of the Fed-

eral Bureau of Investigation to refuse to produce the FBI

statement, even when requested and ordered by the courts.

See Order No. 3229 (Revised), dated January 13, 1953, re-

voking Order No. 3229 (dated May 2, 1939) and Supplements

1, 2, 3 and 4 thereto, dated December 8, 1942, June 6, 1947,

May 1, 1952, and August 20, 1952, which allowed the FBI
report to be submitted to the court for a determination of

whether it should or should not be produced.

This new policy established by Attorney General Mc-

Granery is contrary to the established rule of law an-

nounced many years ago by the Supreme Court. In consider-

ing the claim of privilege against producing documents con-

taining trade secrets it has been held that it is a judicial de-

cision for the court to make. Mr. Justice Holmes in E. I. du-

Pont de Nemours Powder Co. v. Masland, 244 U. S. 100, said

:

"... and if ... in the opinion of the trial judge, it

is or should become necessary to reveal the secrets

to others, it will rest in the judge's discretion to

determine whether, to whom, and under what

precautions the revelation should be made."—244

U. S., at 103.

The same rule ought to apply in the determination of the

privilege urged by the Government.

On the trial of this case the question arose as to whether
the verbal communication by the hearing officer to the ap-

pellant upon the occasion of his hearing constituted "a fair

resume" of the evidence that was adverse appearing in the

FBI reports.

The Court cannot determine whether the resume given

at the hearing is fair without inspecting the secret investi-
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gative report. That report cannot be inspected unless it is

subpoenaed and produced at the trial.

It is submitted that the FBI report was not privileged

and that the constitutional rights of the registrant were
violated when it was not produced and not allowed to be

used in evidence at the trial by the appellant.

POINT FIVE

The trial court committed reversible error in excluding

relevant and material testimony offered by appellant for the

purpose of showing that he was denied a full and fair hear-

ing by the local board upon his personal appearance con-

trary to the regulations.

In the court below Tomlinson attempted to give evidence

for the purpose of showing that he was denied a full and

fair hearing upon the personal appearance. Since the hear-

ing on personal appearance was oral it was highly relevant

and material to receive the evidence offered by Tomlinson.

—United States v. Zieher, 161 F. 2d 90 (3d Cir. 1947)

;

Niznik v. United States, 173 F. 2d 328 (6th Cir. 1949).

Oral evidence was, therefore, to be properly received

from appellant on what occurred. Appellant attempted to

show that he had been denied the right to discuss his clas-

sification, point out material in the file that had been over-

looked and give new and additional evidence. These were

rights guaranteed by Section 1624.2(b) of the Selective

Service Eegulations.

The trial court excluded the evidence. The reason for

the exclusion was that the record could not be changed. The
trial court erroneously relied upon Cox v. United States,

332 U. S. 442. It overlooked the fact that this Court had

decided in Dickinson v. United States, 203 F. 2d 336

(March 9, 1953), that the memorandum made by the local

board on personal appearance was not a full and complete

record. It was, as this Court said, a mere summary or

epitome of the evidence given by the appellant. Since the
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draft board memorandum did not purport to give a true

and full record of what occurred, it was proper and permis-

sible for the appellant to give oral testimony. This evidence

was not objectional as an attempt to alter the record. To

begin with the record was incomplete. The second reason

is that the hearing was oral. Under the law the appellant,

the draft board members and other persons present could

testify. The only way that the violation of the regulations

could be established is by oral testimony. Compliance with

the regulations can also be shown by oral evidence.

It is manifest that the trial court fell into error. The

conclusion reached by the trial court is that the basis for

the exclusion of the offered evidence was patently unsound.

It was in contradiction to the usual practice followed in

these district courts in the trial of draft cases where it is

contended that there has been a violation of rights upon

personal appearance.

The appellant was entitled to show or try to establish

that his rights had been violated and that the doctrine of

Davis V. United States, 199 F. 2d 689 (6th Cir.), and Bejelis

V. United States, 206 F. 2d 345 (6th Cir.), applied. Since

he was denied this right to his prejudice by the trial court,

reversible error was committed. Because of this error the

case should be remanded and a new trial ordered in the

event that this Court does not reach the conclusion that the

trial court should have granted the motion for judgment of

acquittal.

CONCLUSION

Wherefore appellant prays that the judgment of the

court below be reversed and the cause be remanded with
directions to grant the motion for judgment of acquittal.

The appellant, in the alternative, requests the Court to re-

mand the case for new trial because of the error of the trial

court in excluding relevant and material evidence, the secret
FBI investigative reports and the oral testimony offered
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by the appellant as to what occurred on the personal ap-

pearance.

Respectfully,

Harold Shire

208 South Beverly Drive

Beverly Hills, California

Hayden C. Covington

124 Columbia Heights

Brooklyn 1, New York

Counsel for Appellant

December, 1953.
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John Alan Tomlinson,

Appellant,
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Appellee.

REPLY BRIEF OF APPELLEE.

r.

STATEMENT OF JURISDICTION.

Appellant was indicted by the Federal Grand Jury in

and for the Southern District of California on September

4, 1952, under Section 462 of Title 50, App., United

States Code, for refusing to submit to induction into the

armed forces of the United States. [I,^ pp. 2-3.]

On October 6, 1952 the appellant was arraigned, en-

tered a plea of Not Guilty, and the case was set for trial

on November 17, 1952.

On January 6, 1953, trial was begun in the United

States District Court for the Southern District of Cali-

fornia by the Honorable William C. Mathes, without a

I'T' refers to Transcript of Record, Vol. I.



jury, and on March 30, 1953, the appellant was found

giiilty as charged in the indictment. [I, p. 38.]

On April 6, 1953, the appellant was sentenced to im-

prisonment for a period of four years and judgment was

also entered. [I, p. 41.] Appellant appeals from this

judgment. [I, pp. 44-45.]

The District Court had jurisdiction of this cause of

action under Section 462 of Title 50, App., United States

Code, and Section 3231, Title 18, United States Code.

This court has jurisdiction under Section 1291 of Title

18, United States Code.

11.

STATUTES INVOLVED.

The indictment in this case was brought under Section

462 of Title 50, App., United States Code.

The indictment charges a violation of Section 462 of

Title 50, App., United States Code, which provides, in

pertinent part:

"(a) Any . . . person charged as herein pro-

vided with the duty of carrying out any of the pro-

visions of this title [Sections 451-470 of this Appen-
dix], or the rules or regulations made or directions

given thereunder, who shall knowingly fail or neglect

to perform such duty ... or who in any manner
shall knowingly fail or neglect or refuse to perform
any duty required of him under oath in the execution

of this title [said sections], or rules, regulations, or

directions made pursuant to this title [said section]

. . . shall, upon conviction in any district court

of the United States of competent jurisdiction, be

punished by imprisonment for not more than five

years or a fine of not more than $10,000, or by both

such fine and imprisonment . .
."
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III.

STATEMENT OF THE CASE.

The indictment charges as follows:

"Indictment—No. 22461-CD Criminal [U. S. C,
Title 50, App., Sec. 462—Selective Service Act,

1948].

'The Grand Jury charges:

''Defendant John Alan Tomlinson, a male person

within the class made subject to selective service

under the Selective Service Act of 1948, registered

as required by said Act and the regulations promul-

gated thereunder and thereafter became a registrant

of Local Board No. 82, said board being then and

there duly created and acting under the Selective

Service System established by said Act, in Los An-

geles County, California, in the Central Division of

the Southern District of Cahfornia; pursuant to said

Act and the regulations promulgated thereunder, the

defendant was classified in Class I-A-0 and was

notified of said classification and a notice and order

by said board was duly given to him to report for

induction into the armed forces of the United States

of America on July 18, 1952, in Los Angeles County,

California, in the division and district aforesaid; and

at said time and place on or about July 21, 1952, the

defendant did knowingly fail and neglect to perform

a duty required of him under said act and the regu-

lations promulgated thereunder in that he then and

there knowingly failed and refused to be inducted

into the armed forces of the United States as so noti-

fied and ordered to do." [I, pp. 2-3.]

On October 6, 1952, appellant appeared for arraign-

ment and plea, represented by Harold Shire, Esq., before

the Honorable William C. Mathes, United States District



Judge, and entered a plea of Not Guilty to the offense

charged in the indictment.

On January 6, 1953, the case was called for trial before

the Honorable William C. Mathes, without a jury, and

Harold Shire, Esq., represented the defendant-appellant.

On March 30, 1953, Appellant was found guilty as

charged in the indictment. [I, p. 38.]

On April 6, 1953, the appellant was sentenced to im-

prisonment for a period of four years in a penitentiary.

[I, p. 41.]

Appellant assigns as error the judgment of conviction

on the following grounds:

A. The district court erred in failing to grant the

Motion for judgment of acquittal duly made at the

close of all the evidence. [App. Spec, of Error 1

;

App. Br. p. 13.]'

B. The district court erred in convicting the ap-

pellant and entering a judgment of guilt against him.

[App. Spec, of Error 2; App. Br. p. 13.]

C. The district court erred in denying the motion

for new trial. [App. Spec, of Error 3; App. Br. p.

14.]

D. The district court committed reversible error

in refusing the appellant the right to use the secret

F.B.I. investigative report at the trial as evidence to

determine whether the summary of the adverse evi-

dence given to the appellant by the hearing officer of

the Department of Justice was fair and adequate as

2"App. Spec, of Error" refers to "Appellant's Specification of
Errors"; "App. Br." refers to "Appellant's Brief."



required by due process of law, the Act and regula-

tions. [App. Spec, of Error 4; App. Br. p. 14.]

E. The district court committed reversible error

in refusing appellant the right to testify about how

he had been denied a full and fair hearing upon per-

sonal appearance by the local board. [App. Spec, of

Error 5; App. Br. p. 14.]

IV.

STATEMENT OF THE FACTS.

On October 18, 1949, John Alan Tomlinson registered

under the Selective Service System with Local Board No.

116, Los Angeles, California. He was eighteen years

of age at the time, having been born on August 13, 1931.

He gave his occupation as "baker" and indicated he was

employed at the Walter Bowie Pie Company in Los An-

geles, California. [F. 1.]^

On September 11, 1950, the appellant filed with Local

Board No. 82, SSS Form 100, Classification Question-

naire. [F. 4-11.]

In Series VI of the Questionnaire he stated that he

was a minister of religion, and that he served regularly

as a minister of Jehovah's Witnesses. [F. 6.] He stated

that he was a "baker" and had worked with his present

employer for three years, and expected to continue in-

definitely at the trade. [F. 7.] He stated that he worked

^Numbers preceded by "F" appearing herein within brackets

refer to pages of Appellant's draft board file. Government's Ex-

hibit 1, a file of photostatic copies of papers filed in the cover sheet

of Appellant's draft board file. At the bottom of each page thereof

appears an encircled handwritten number which identified the pages

in the draft board file.
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an average of 40 hours per week and was paid at the rate

of $1.55 per hour. [F. 8.] The appellant signed Series

XIV of that Questionnaire, and thus, informed Local

Board No. 116 that he claimed exemption from military

service by reason of conscientious objection to participa-

tion in war. He also requested further information and

forms. [F. 10.]

SSS Form 150, Special Form for Conscientious Objec-

tors was furnished to the appellant and he completed this

form and filed it with the Local Board No. 116 on Sep-

tember 18, 1950. The appellant claimed to be conscien-

tiously opposed to participation in war in any form, by

reason of his religious training and belief. [F. 20-23.]

On October 5, 1950, the appellant was classified in

Class LA, and was mailed SSS Form 110, Notice of

Classification, on October 6, 1950.

On October 9, 1950, the appellant requested a personal

appearance before the Board and was granted such per-

sonal appearance on November 17, 1950. [F. 34-35.]

On November 30, 1950, the appellant filed Notice of

Appeal from his classification. [F. 36.] On January 10,

1951, the applicant filed affidavit of dependency claiming

entitlement of deferment and to be placed in Class IILA,

registrant with child or children and registrant deferred

by reason of extreme hardship and privation to depen-

dents. [F. 49-50.] The notice of rejection of the claim

and decision not to reopen the classification was mailed to

the appellant. [F. 51.]

On April 30, 1952, the appellant was classified in Class

LA-0 and notice thereof was mailed to appellant on

May 7, 1952. [F. 11.]
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On July 1, 1952, SSS Form 252, Order to Report for

Induction, was mailed to the appellant ordering him to

report for induction on July 18, 1952. [F. 68.] The

appellant reported for induction but refused to submit to

induction into the armed forces of the United States.

[F. 85.]

V.

ARGUMENT.

POINT ONE.

The Board of Appeals Had Basis in Fact to Classify

the Appellant in Class 1-A-O and Its Action Was
Neither Arbitrary nor Capricious.

The Statute granting the exemption reads as follows:

Title 50, App., United States Code, Section 456, De-

ferments and exemptions from training and service.

"(j) Nothing contained in this title shall be con-

strued to combatant training and service in the armed

forces of the United States who, by reason of re-

ligious training and belief, is conscientiously opposed

to participation in war in any form . . ."

It is necessary, however, for a person who claims ex-

emption from combatant, or non-combatant training, to

have his claim sustained by his local, or thereafter his

appeal board.

Thus, such a registrant must satisfy the Selective Serv-

ice Board as to the vahdity of his claim for exemption in

the following particulars:

(1) He must be conscientiously opposed to war in any

form;

(2) This opposition must be by reason of the regis-

trant's religious belief, and



(3) His religious training;

(4) In addition the character of the registrant, and

(5) The good faith and sincerity of his objections are

judged.

If the registrant, or his claim for exemption, fails to

satisfy the Selective Service Board in any one of the fol-

lowing particulars, there is a basis in fact for the classifi-

cation of the Board in refusing the exemption, in whole

or in part.

(1) Conscientious Objection to War in Any Form.

Preparedness for war and protection of our country is

self defense. A person who says that he will defend

himself, or his family, or his possessions, or his church

but not his country—is merely setting his own standards

of what is right and what should be defended. The law

does not allow him to make such a choice and still claim

exemption from Military Service. He is not opposed to

war in any form; this in itself constitutes a basis-in-fact

to sustain the classification of a Selective Service Board.

United States v. Dal Santo, 205 F. 2d 429.

It may be that the sincerity of this group of claimants

for exemption, or some of them, can not be questioned.

Yet, Congress has seen fit to grant the conscientious ob-

jection exemption only to those who are opposed to war

in any form.

(2) Religious Belief.

Religious training and beHef is defined in the statute as

follows

:

'*.
. . Religious training and belief in this con-

nection means an individual's belief in relation to a



Supreme Being involving duties superior to those

arising from any one religion, but does not include

essentially political, sociological or philosophical views

or of merely personal moral code . . ."

50 U. S. C, Sec. 456(j), as amended June 19,

1951, c. 144, Title I, Sec. l(l-q), 65 Stat. 83.

Thus, a conscientious objection on political, moral or

humanitarian grounds, sincere though it may be, does not

qualify a registrant for the exemption.

Although a personal belief is a subjective matter, it is

manifested by objective evidence. A registrant is able

to state what these objective manifestations of his belief

are in the special conscientious objection form (Selective

Service Regulation 1621.11). The registrant is further

able to submit any additional information to substantiate

his claim.

United States v. Nugent, 346 U. S. 1.

If the Form 150, or other evidence submitted by the

registrant is incomplete in any respect, this would be a

basis in fact for a classification refusing the exemption

in whole or in part.

Linan v. United States, 202 F. 2d 693 (9th Cir.).

(3) Religious Training.

The opposition to war in any form must be by reason

of a registrant's religious training and belief. Religious

training is a requirement in the conjunctive. Further, it

is an objective standard to which the Board may look

to determine the sufficiency and good faith of the regis-

trant's belief. If a registrant falls short of his burden,

there would be a basis of fact for the Board's classifica-

tion.
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(4) and (5) Character o£ Registrant, Sincerity and Good

Faith Objections.

There are many things on which the Selective Service

Board could question the character of the registrant,

and the sincerity and good faith of his objections. If any

one of these appeared in the Selective Service file, there

would be basis in fact for this classification.

Inasmuch as the Board is examining the registrant's

belief, anything which would show lack of sincerity or

good faith would be a basis in fact for denial of the

classification.

POINT TWO.
The Local Board, Upon Personal Appearance, Did

Not Deprive the Appellant of a Full and Fair

Hearing, nor Was There a Violation of the Ap-
pellant's Rights as Guaranteed by the Regula-

tions, the Act, and the Fifth Amendment.

The resume of the appellant's personal appearance be-

fore the Local Board on October 20, 1950, appears in

Government's Exhibit No. 1, page 35. There it is noted

that the Local Board considered many things among
which were the possibility of the registrant's gaining

classification as a minister. The Board also asked about

the appellant's willingness to serve in a non-combatant

capacity, whether or not the appellant would be willing

to defend himself or his family. The appellant thus had

opportunity to fully state his entire case to the Local

Board and did state his case to the Local Board. It ap-

pears that Cox V. United States, 332 U. S. 442, governs
in this particular case.

"The provision making the decision of the local

boards 'final' means to us that Congress chose not to
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give the administrative action under this Act the

customary scope of judicial review which obtains un-

der other statutes. It means that the courts are not

to weigh the evidence to determine whether the

classification made by the local boards was justified.

The decisions of the local boards made in conformity

with the regulations are final even though they may
be erroneous. The question of jurisdiction of the

local board is reached only if there is no basis in

fact for the classification which it gave the regis-

trant."

The law presumes that the Local Board has done its

duty. Koch v. United States, 150 F. 2d 762, and proce-

dural errors or irregularities which do not result in

prejudice to the registrant are to be disregarded. Tyrrell

V. United States, 200 F. 2d 8. Futhermore, the classifi-

cation anew by the Appeal Board had the effect to cure

any defects that may have occurred in the Local Board's

personal appearance.

Title 32, Code of Federal Regulations, Section 1626.26,

states that when the Local Board reopens the registrant's

classification

:

"(a) The Appeal Board shall classify the regis-

trant, giving consideration to the various classes in

the same manner in which the Local Board gives

consideration thereto when it classifies a registrant,

except an Appeal Board may not place a registrant

in Class 4-F because of the physical or mental dis-

ability, unless the registrant has been found by the

Local Board or the Armed Forces to be disqualified

for any military service because of physical or men-

tal disability;

(b) Such classification of the registrant shall be

final, except where an appeal to the President is

taken. ..."
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POINT THREE.

There Is No Denial of Due Process Upon the Personal

Appearance of the Appellant Before the Hearing

Officer in the Department of Justice Where the

Hearing Officer Did Not Disclose the Contents

of F.B.I. Investigative Report on the Appellant's

Conscientious Objector Claim.

Section 6(j) of the Act, 50 U. S. C, App., Section

456(j) (62 Stat. 609), provides for the hearing of the

Department of Justice. United States v. Nugent, 346

U. S. 1, is the controlling case here. That case held that

it is the duty of the Hearing Officer to give a summary

of the adverse information if the appellant asks for such

adverse information and if there is such adverse infor-

mation in its file. Herein the appellant did not ask for

the summary of the adverse information. Therefore, it

was unnecessary for the Hearing Officer to give him a

summary.

It is noted that prior to such a hearing, the Hearing

Officer mails to the registrant a notice of hearing and

instructions to registrants whose claims for exemption ai

conscientious objectors had been appealed. These instruc-

tions provide in part:

"2. Upon request therefor by the registrant at

any time after receipt by him of the notice of hear-

ing and before the date set for the hearing, the

Hearing Officer will advise the registrant as to the

general nature and character of any evidence in his

possession which is unfavorable to and tends to de-

feat the claim of the registrant, such request being

granted to enable the registrant more fully to pre-

pare to answer and refute at the hearing such un-

favorable evidence."
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Since there is no constitutional right to exemption be-

cause of religious training and belief, any claim of denial

of due process must necessarily then be based upon a

variance from the procedure established by Congress or

by administrative officials under a proper delegation of

power. The evidence in the present case discloses no re-

quest by the appellant for adverse information held by

the Hearing Officer. Without such a request, there is no

duty which can be visited upon the Hearing Officer re-

quiring him to disclose any information, either favorable

or adverse to the appellant. It is therefore submitted

that no denial of due process can be shown by the failure

of the Hearing Officer to disclose any adverse information

which may have been contained in the reports of the

Federal Bureau of Investigation.

POINT FOUR.

The Trial Court Committed No Error When It Re-

fused to Receive Into Evidence the Federal Bu-

reau of Investigation Investigative Report and

Excluded It From Inspection and Use by the

Appellant in the Trial of This Case.

The argument discussed previously under Point Three

of the Appellee's Brief is herein incorporated in full as if

set out here. United States v. Nugent, supra, appears to

be the controlling case in this regard. The court held

such a procedure as occurred in this case was constitu-

tional. It stated that the statutory scheme for review of

exemptions claimed by the conscientious objectors does

not entitle them to have the investigator's report repro-

duced for their inspection, on pages 5 and 6 of the opin-

ion. Furthermore, it is within the power of a trial court

to exclude irrelevant, immaterial and incompetent evidence.



—14—

Procedural irregularities or omissions which do not result

in prejudice to the appellant are to be disregarded. Mar-

tin V. United States, 190 F. 2d 775; Atkins v. United

States, 204 F. 2d 269.

POINT FIVE.

The Classifications of the Local Board Made in Con-

formity With the Regulations Are Final if There

Is a Basis in Fact for the Decision of the Local

Board.

The appellant had opportunity to place a summary of

his basis for a claim as a conscientious objector in his

SSS Form 150, Form for Conscientious Objector, and

the appellant did take advantage of this opportunity. Fur-

thermore, the appellant may at any time mail information

into the Local Board and direct that it be placed into his

file. The facts appear that the appellant took advantage

of this opportunity also. It appears that the appellant

was given a reasonable opportunity to submit new in-

formation and the Local Board did look at some of the

information before it. The regulations do not require

that the local draft board consider unlimited information,

nor need it allow the registrant unlimited time in its ap-

pearance before them. The appropriate section is Title

32, Code of Federal Regulations, Section 1624.2(b):

*'At any such appearance the registrant may dis-

cuss his classification, may point out the class or

classes in which he thinks he should have been placed,

and may direct attention to any information in his

file which he believes the local board has overlooked,

or to which he believes it has not given sufficient

weight. The registrant may present such further in-

formation as he believes will assist the local board in

determining his proper classification. Such informa-
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tion shall be in writing, or if oral, shall be sum-

marized in writing, and in either event, shall be

placed in the registrant's file. The information fur-

nished should be as concise as possible under the

circumstances. A member or members of the local

board before whom the registrant appears may im-

pose such limitations upon the time which the regis-

trant may have for his appearance as they deem

necessary."

Furthermore, the law presumes that the Local Board has

done its duty, Koch v. United States, 150 F. 2d 762, and

procedural errors or irregularities which do not result

in prejudice to the registrant are to be disregarded.

In Cox V. United States, supra, on the point of finality

of the Local Board's action, whether or not the decision

was erroneous as long as there was a basis in fact for the

classification, it does not provide for going into the hear-

ing itself. The summary of the Local Board appearance

and action goes in the record. The defendant is limited

in his proof to the Selective Service file.

VL
CONCLUSIONS.

The appellant must convince the Local Board and later

the Appeal Board of his right to exemption. The power

to classify rests solely in the Selective Service System.

Their decision in conformity with regulations is final,

even though erroneous.

If there are no such procedural irregularities as would

prejudice the right of the registrant, and if there is a

basis in fact for the classification given to the registrant,

the classification is valid. There is the required basis in
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fact in this case. No action of the Local Board or the

Appeal Board was arbitrary or capricious.

There was no denial of due process in the classification

of the appellant.

There was no error of law in the ruling of the trial

court, and therefore, the conviction should be affirmed.

The District Court did not err in denying the motion

for acquittal made at the close of all the evidence.

The District Court did not err in denying the motion

for a new trial.

The District Court did not err in refusing to allow the

Federal Bureau of Investigation's investigative report into

evidence.

Respectfully submitted,

Laughlin E. Waters,

United States Attorney;

Manley J. Bowler,

Assistant United States Attorney,

Chief of Criminal Division;

Manuel L. Real,

Assistant United States Attorney,

Attorneys for United States of America,

Appellee,
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May It Please the Court :

What has been stated in the reply briefs for appellant

in Basil Leroy Sterrett v. United States of America, No.

13901, and in Joseph David Triff v. United States of Ameri-

ca, No. 13952, filed in this Court, will not be repeated here.

The Court will be referred to information in those briefs.

Appellant, however, desires to make reply to the brief of

appellee.



I.

The appellee argues erroneously, at pages 8 and 10 of

its brief, that the character of the registrant is involved.

This has been adequately answered in the reply brief in the

Sterrett case under Point I.

11.

The appellee argues, at page 9 of its brief, that it is

necessary for the registrant to satisfy the board that he is

entitled to the exemption claimed. All that the registrant

must do is to satisfy the law by the undisputed facts. If the

board is not satisfied by undisputed facts that satisfy the

law, then there is no basis in fact for the classification. The
registrant is not bound by the decision even though he can-

not satisfy the board. See also what has been said on this

question in the Sterrett reply brief under Point 11.

111.

The appellee argues, at page 8 of its brief, that because

Tomlinson will defend himself he is not entitled to claim

conscientious objections to war in any form. This has been

answered in the reply brief for appellant in the companion
case of Joseph David Triff v. United States of America,

No. 13952, filed in this Court, under Point 111. See also

Annett v. United States, 205 F. 2d 689 (10th Cir. June 26,

1953) ; and United States v. PekarsJci, 207 F. 2d 930 (2d Cir.

Oct. 23, 1953), followed in Taffs v. United States, 208 F. 2d

329 (8th Cir. Dec. 7, 1953), and United States v. Hartman,
— F. 2d — (2d Cir. Jan. 8, 1954).

IV.

The appellee argues, at page 8 of its brief, that only

those who are opposed to war in any form are entitled to

classification as conscientious objectors. This argument

was rejected in Taffs v. United States, supra; and United

States v. Hartman, supra. See also Annett v. United States,

supra; and United States v. Pekarski, supra.



V.

The appellee says, at page 9 of its brief, that conscien-

tious objections are to be determined only by objective

standards. Regardless of what standards are employed
they are to be gauged by the statute and the regulations. The
appellant satisfies the definition of "conscientious objector"

appearing in the statute and the regulations.

VL
The argument is made by the appellee, at page 10 of its

brief, that there is no denial of procedural due process upon
the personal appearance. It is said by the appellee that the

appellant had the opportunity to state his case fully. It is

not contended that the board deprived Tomlinson of his

right to say anything. Appellant contends that tlie draft

board violated the law when it held that he could not be a

minister unless he attended a theological school. See appel-

lant's main brief at pages 27 to 30.

VII.

It is argued by appellee, at page 11 of its brief, that the

a}ipeal board made a new classification that cured the error

of the local board. This fallacious argument was condemned

in United States v. Zieber, 161 F. 2d 90 (3rd Cir.) ; United

States V. Laier, '}2 F. Supp. 392 (N. 1). Calif. S. D.) ; United

States V. Romano, 103 F. Supp. 597 (S. D. N. Y.) ; Datns v.

United States, 199 F. 2d 689 (6th Cir.); Bejelis v. United

States, 206 F. 2d 354 (6th cir.).

VIII.

Appellee contends, at pages 12-13 of its brief, that Tom-

linson Avaived his right to complain about the failure of the

liearing officer to give him a summary of tlie FBI rei)ort be-

cause he did not ask for the sunnnary. The hearing officer

waived the requirement that Tomlinson request the unfa-

vorable evidence. The hearing officer testified at the trial

that in every case where there was adverse information he



always told the registrant about it and attempted to summa-

rize the unfavorable evidence. See appellant's main brief

at pages 7-8. Since he did this, the appellee is out of place

in contending that there was no request for the unfavorable

information.

—

United States v. Stasevic, No. C. 142-143,

Southern District of New York, December 17, 1953.

IX.

It is argued by the appellee at page 13 of its brief, that

no error was committed when the trial court refused to

allow the secret investigative report to be used at the trial.

The order of the court below is in conflict with the following

cases: United States v. Evans, 115 F. Supp. 340 (D. Conn.

Aug. 20, 1953) ; United States v. Stull, Cr. No. 5634, Eastern

District of Virginia, November 6, 1953; United States v.

Brussell, No. 3650, District of Montana, November 30, 1953

;

United States v. Parker and United States v. Broadliead,

Nos. 3651, 3654, District of Montana, December 2, 1953;

United States v. Stasevic, No. C. 142-143, Southern District

of New York, December 17, 1953.

X.

Appellee argues that the denial of the right to use the

FBI report is harmless error. This argument ignores the

case of Kotteakos v. United States, 328 U. S. 750.

The administrative law cases cited by the appellee on

harmless error are not authority for what constitutes error

in the judicial body. What may be harmless error

before an administrative agency may be the grossest sort of

injustice in the judicial arena. There is no comparison be-

tween standards of due process in the administrative agency

and the judicial body. Hearsay is permitted in the adminis-

trative agency; it can never be allowed in court when ob-

jected to. This is especially true in criminal cases in view

of the constitutional right of the confrontation of witnesses.



CONCLUSION

It is submitted that the judgment of the court l)elow

sliould be reversed and the appellant ordered acquitted.

Respectfully,

Harold Shire
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124 Columbia Heights
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district court made no findings of fact or conclusions of

law. No reasons were given by the court for the judgment

rendered. The court merely found the appellant guilty as

charged in the indictment. [I 23] Title 18, Section 3231,

United States Code, confers jurisdiction in the district

court over the prosecution of this case. The indictment

charged an offense against the laws of the United States.

[I 2-3] This Court has jurisdiction of this appeal under

Rule 37(a) (1) and (2) of the Federal Rules of Criminal

Procedure. The notice of appeal was filed in the time and

manner required by law. [I 29]

STATEMENT OF THE CASE

The indictment ciiarged the appellant with a violation

of the Universal Military Training and Service Act. It was
alleged that, after registration and final classification, the

appellant was ordered to report for induction. It is then

alleged that he "knowingly failed and refused to be in-

ducted into the armed forces of the United States as so

notified and ordered to do." [I 2-3] Appellant was arraigned
and pleaded not guilty. [14] Trial by jury was waived
and he consented to trial by the court. [I 6]

The secret investigative FBI report was subpoenaed.
The Government made a motion to quash the subpoena. The
court overruled the motion.

The case was called for trial and evidence was heard.
[II 1-58] A motion for judgment of acquittal was made at
the close of the evidence. [1 17-21] The motion was denied.

[123; II 53] The court found the appellant guilty as
charged. [123; II 53] A motion for new trial was filed.

[I 25-26] The motion for new trial was denied. [I 27; II 55]
The court sentenced appellant to four years in the custody
of the Attorney General. [127-28; II 58] Notice of appeal
was duly and timely filed. [I 29] The transcript of the rec-

ord including statement of points relied on has been filed in
this Court.



THE FACTS

Clair Laverne ^Yh\te was born July 13, 1931. (1)== He
registered with his local board in Los Angeles on July 14,

1949. (2, 3) He was mailed a classification questionnaire on

October 20, 1950. (3,5) He filled out this questionnaire

properly and filed it with the local board on November 9,

1950. (4,5)

The name and address of the appellant were shown in

the questionnaire. (6) In Series VI he answered that he

was a minister of religion. He stated that he customarily

and regularly served as such. He added that he was a minis-

ter of Jehovah's Witnesses. (7)

He stated that he was also a punch i)ress operator em-

ployed by the North Hollywood Tool and Manufacturing

Company. (8) He worked 48 hours per week and made $1.20

per hour at this job. (9) He signed the conscientious objec-

tor blank under Series XIV. (11)

The local board mailed to White a special form for

conscientious objector on November 13, 1950. (12, 15)

White filled out the form and returned it to the local board

on November 20, 1950. (15)

He signed Series I (B) in the special form for con-

scientious objector. By so doing he certified that he was

conscientiously opposed to both combatant and noncombat-

ant military service. He answered that he believed in the

Supreme Being. He described the nature of his beliefs

that involved duties which were superior to those owed to

the state. He said that he was obliged to render "pure and

undefiled worship of the most high God. Yes, I must obey

God in all things." (15)

He cited several scriptures supporting his stand as a

conscientious objector. He stated that he got his belief from

his parents. He showed that they had taught him the beliefs

of Jehovah's Witnesses to be found in the Bible since child-

2 Figures appearing in "parentheses" refer to pages of the draft

board file, Government's Exhibit No. 1. The pages are numbered in long-

hand at the bottom and the niunbers are circled.



hood. (16) He stated that he relied upon his father for

religious guidance. (16)

He answered that he did not believe in the use of force

under any circumstances. (16) By studying the Scriptures

and telling others what he believed as a minister he stated

that this demonstrated his depth of conviction and consist-

ency of belief. He said that he gave public expression at

every opportunity concerning his belief in the Almighty

God. (16)

He listed the schools that he had attended, his employers

and his places of residence. (13, 16) He gave the name and
address of his parents and showed that they were Jehovah's

Witnesses. (9, 13) He showed that he was not a member of

any military organization but that he was a member of a

religious organization. (19) He said that he was one of Je-

hovah's Witnesses and that the Watchtower Bible and Tract

Society was the legal governing body of that organization.

(19) He showed that he had become a member by being

baptized on August 24, 1941, at Titusville, Pennsylvania.

(19) He gave the address of the church and listed, as the

presiding minister, Frank Pisel.

He described the belief of Jehovah's Witnesses in re-

spect to bearing arms. He said that they objected and he
objected because ''we obey the laws of the land only as long
as they do not conflict with God's laws." He then quoted
Acts 5 : 29 as follows : "We ought to obey God rather than
men." (19) He then gave a list of names for references.

(20) He signed the conscientious objector form at the end.

(20)

On January 15, 1951, the local board classified White
in Class I-A-0. This classification made him liable for non-
combatant military service in the armed forces. (12) He was
notified of this classification. (12) He wrote a letter to
the board requesting a personal appearance. (12,23) The
local board notified him to appear before it on January 29,
1951. (12) He appeared for personal appearance at the
time and place fixed by the board. (22)



A short memorandum was made of the personal ap-

pearance by the local board. (22) After the hearing was
over the board concluded not to reopen his case. White was
continued in Class I-A-0. (12) The local board, however,

noted that the case was reopened "automatically on ap-

pearance." (24) In the minutes it is stated that White was
"in defense work—case not reopened. Continued I-A-0."

(12)

On January 30, 1951, White's mother wrote a letter to

the local board stating in detail his beliefs as one of Jeho-

vah's Witnesses and emphasizing his stand as a conscien-

tious objector. She requested that he be classified as a

minister. (25-27)

On February 7, 1951, White wrote a letter of appeal to

the board. He argued his conscientious objector stand and

stated that he was neutral to the wars between the nations.

(28-30) The local board notifi:ed hhn to appear for a physi-

cal examination. (31) On March 1, 1951, he wrote a letter

to the board and sent in affidavits corroborating his stand

as a conscientious objector and minister. (32-35)

The report of the physical examination was received

by the board. On March 16, 1951, the local board notified

White of his physical acceptability for service in the armed

forces. (37) The board of appeal reviewed the file on Ai)ril

11, 1951, and made a preliminary determination that White

was not entitled to the conscientious objector classification.

This order caused the file to be referred to the Department

of Justice for appropriate inquiry and liearing. (12) The

file was on that date forwarded to the Department of Jus-

tice. (38)

After an extensive investigation by the FBI a secret

report was made. This report of the investigation was for-

warded to the hearing officer. [II 38]

White was notified on February 6, 1952, to appear before

the hearing officer for a hearing on March 6, 1952. (41) He

appeared. The hearing officer asked him some questions.

White told the hearing officer that none of his brothers and



sisters went into the army. [II 39] He showed him that he

had been one of Jehovah's Witnesses since he was three

years old. [II 39] He testified that he went to church three

times a week. He told the hearing officer that he would

not kill, even if the Russians came into this country and

killed his parents. He stated that he would trust in the

power of Almighty God to resurrect his parents if they

were killed. [II 39-40]

He stated that he would not do work of any national

importance and would not help in the war effort in any
manner. [II 40] He asked the hearing officer if there was
any unfavorable evidence and the hearing officer replied

that there was not any unfavorable evidence in the FBI
report. [II 40] At the close of the hearing, the hearing

officer told him not to worry about his claim for classifi-

cation as a conscientious objector. [II 41]

The hearing officer then made a report to the Department
of Justice. He found that White worked in a machine shop
making tools and dies. He also found that White worked
on war contracts from 1949 to 1951. He said that White had
been brought up in the faith of Jehovah's Witnesses and
that he insisted his conscientious objections were predicated
on religious training and belief. He found that White went
to church two or three times a week. He also said that White
preferred to go to prison rather than go to the army. The
hearing officer said: "It is quite obvious that these people
are rather fanatical in their beliefs. Statements were made
that they would not assist in any material way, but only
spiritually in case of necessity." (42)

The hearing officer concluded that there "is no question
in my mind but that the registrant is sincere, but from all

of the evidence I would recommend that he be placed in

noncombatant service, or I-A-0." (43)

The Attorney General followed the recommendation of
the hearing officer and wrote the board of appeal that White
should be classified in Class I-A-0. (44) On May 13, 1952,
the board of appeal, classified White in Class I-A-0. (12,



39) On May 19, 1952, the file was returned to the local board
and White was notified of the classification. (12)

On May 29, 1952, White wrote a letter of appeal to tlie

National Director. He requested that the National Director

appeal his case to the President. This letter, dated ^lay 27,

1952, was filed with the board on the 29th. (12)

The local board reviewed the file on June 9, 1952, and
determined to take no action. (12) Appellant was ordered

to report for induction on July 7, 1952. (12, 47) He did not

report. The local board wrote him a letter to report within

five days after July 11, 1949. (49) On July 14, 1952, the

board ordered him to report for induction by letter on

July 18, 1952. (49) Wliite reported on July 18, 1952, and

refused to submit to induction. (50) He signed a statement

refusing to be inducted. (52)

QUESTIONS PRESENTED AND HOW RAISED

I.

The undisputed evidence showed that appellant possessed

conscientious objections to participation in both combat-

ant and noncombatant military service. He showed that

these objections were based on his sincere belief in the

Supreme Being. He showed that liis obligations to the Su-

preme Being were superior to those owed to the Govern-

ment. The file showed that his beliefs were not the results

of political, philosophical, or sociological views but tliat

they were based solely on the Word of God. (15-20)

The local board classified White as a conscientious ob-

jector liable for performance of noncom])atanat military

service in the armed forces. (12) On a hearing before the

board the I-A-O classification was continued. (12) There

was no evidence in the file showing that Wliite was willing

to do noncombatant military service as a conscientious ob-

jector.

The case was referred to the Department of Justice for

appropriate inquiry and hearing. The secret investigative
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report was favorable to the claim of White. The hearing

officer found that White 'Svould not assist in any material

way." (42) The hearing officer found White to be sincere

but recommended that he be ordered to do noncombatant

service. (43) The appeal board classified White in Class

I-A-0. He was made liable for noncombatant military train-

ing and service in the armed forces. (12, 39)

In the motion for judgment of acquittal it was contended

that the denial of the conscientious objector and the recom-

mendation of the hearing officer of the Department of Jus-

tice were without basis in fact, arbitrary, capricious and
contrary to law. [1 19]

In the motion for new trial it was complained that the

court erred in denying the motion for judgment of acquittal.

[125]

The question presented here, therefore, is whether the

denial for claim for classification by the appeal board and
the recommendation by the Department of Justice were
arbitrary, capricious and without basis in fact.

II.

Appellant's case was referred to the Department of

Justice for appropriate inquiry and hearing. Following a
secret investigation by the FBI a report was made to the
hearing officer of the Department of Justice. White was
called before the hearing officer for a hearing. He asked the
hearing officer if there was anything unfavorable in the
secret investigative report of the FBI. The hearing officer

said there was no unfavorable evidence in the report. [II 40]
At the trial White caused to be subpoenaed the secret

investigative report made by the FBI. A motion to quash
was made by the Government and denied. [II 22] The hear-
ing officer had the secret investigative report of the FBI
before him. [II 38] The FBI report was marked for
identification. [I 15-16; II 44-45, 46, 47]

Appellant moved that the FBI report be put into evi-
dence. The motion was denied. [I 16; II 45] The trial court



inspected the secret investigative report. He found that

from an investigation and examination it was material

on whether the hearing officer liad stated the truth wlien lie

said that there w^as no unfavorable evidence in the report.

[II 47-48]

The trial court excluded the FBI report from evidence

under the authority of Order 3229 of the Attorney General.

[II 48]

In the motion for judgment of acquittal it was contended

that appellant had been deprived of his rights to due process

of law by failure of the court to compel the production of

the secret investigative reports at the trial. [I 21] In the

motion for new trial complaint was made of the error of the

court in not receiving into evidence and not allowing ap-

pellant to examine the secret investigative report of the

FBI for the purpose of determining whether or not there

had been a fair and adeciuate smnmary made of the adverse

evidence upon the occasion of the hearing before the hearing

officer. [I 25-26]

The question presented here, therefore, is whether the

trial court committed reversible error when it excluded from

evidence the secret investigative report of the FBI and

denied appellant the right to have the report produced for

the purpose of determining whether or not a fair and ade-

quate summary of the adverse information appearing in the

report was given by the hearing officer to appellant.

SPECIFICATION OF ERRORS

I.

The district court erred in failing to grant the motion for

judgment of acquittal duly made at the close of all tlie

evidence.

II.

The district court erred in convicting the appellant and

entering a judgment of guilt against him.
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III.

The district court erred in denying the motion for new

trial.

IV.

The district court committed reversible error upon the

trial when it excluded the secret investigative FBI report

and denied appellant the right to have it used at the

trial to determine whether or not the hearing officer made
a fair and adequate summary of the adverse evidence ap-

pearing in the report as required by due process of law,

the act and the regulations.

SUMMARY OF ARGUMENT

POINT ONE

The board of appeal had no basis in fact for the denial of

the claim for classification as a conscientious objector made
by appellant and it arbitrarily and capriciously classified him
in Class I-A-0.

Section 6(j) of the act (50 U. S. C. App. §456(j), 62

Stat. 609) provides for the classification of conscientious
objectors. It excuses persons who, by reason of religious

training and belief, are conscientiously opposed to partici-

pation in war in any form.

To be entitled to the exemption a person must show that
his belief in the Supreme Being puts duties upon him higher
than those owed to the state. The statute specifically says
that religious training and belief does not include political,

sociological or philosophical views or a merely personal
moral code.

Section 1622.14 of the Selective Service Regulations (32
C. F. R. § 1622.14) provides for the classification of consci-
entious objectors in Class I-O. This classification carries
with it the obligation to do civilian work contributing to
the maintenance of the national health, safety, or interest.
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The undisputed evidence showed that the appellant had
sincere and deep-seated conscientious objections to partici-

pation in war. These objections were to both combatant and
noncombatant military service. These were based on his

belief in the Supreme Being. His belief charged him with

obligations to the Almighty God higher than those to the

state. The evidence showed that his beliefs were not the

result of political, sociological, or philosophical views. He
specifically said they were not the result of a personal moral

code. The file shows without dispute that the conscientious

objections were based upon his religious training and belief

as one of Jehovah's Witnesses.

The appeal board, notwithstanding the undisputed

evidence, held that appellant was not entitled to the con-

scientious objector status.

The denial of the conscientious objector classification is

arbitrary, capricious and without basis in fact.

—

United

States V. Alvies, 112 F. Supp. 618 (1953) ; Annett v. United

States, 205 F. 2d 689 (10th Cir. 1953); United States v.

Graham, 109 F. Supp. 377 (W. D. Ky. 1952) ; United States

V. Pekarski, — F. 2d— (2d Cir. Oct. 23, 1953).

POINT TWO

The court below committed reversible error when it re-

fused to receive into evidence the FBI report and excluded it

from inspection and use by the court and the appellant upon

the trial of this case.

Upon the trial appellant subpoenaed the secret investi-

gative report of the FBI. A motion to ({uasli was made by

the Government. This w^as denied. At tlie trial the court

permitted the report to be marked for identification and

received as a sealed exhibit after the trial court nuide an

inspection of the exhibit. The trial court found the secret

FBI report to be material but refused to permit it to be

used as evidence.

The trial court committed grievous error wlien it re-
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fused to permit the exhibit to be used as evidence. He

merely received the exhibit and permitted it to be

marked for identification and inspected it himself. He

excluded it and permitted the exhibit to come before this

Court in sealed form for the limited purpose of determining

whether or not he was in error in excluding the exhibit.

The hearing officer told White that the FBI report was

favorable to him and that he would not have to worry about

his conscientious objector claim. It may be argued that

because of this it leaves no basis for demanding the report

to be produced at the trial. But the statement by the hearing

officer does not cure the error of the court below. It was for

the court below to say whether the statement made by the

hearing officer is true.—See the last paragraph of the

opinion in United States v. Packer, 200 F. 2d 540 (2d Cir.).

White requested notice of the adverse evidence. The

hearing officer told him there was nothing unfavorable in

the report. The hearing officer nevertheless recommended

against the full conscientious objector claim. The refusal

to give a summary of the FBI report to White and the un-

favorable recommendation commands that the statement of

the hearing officer that there was nothing unfavorable in

the report not be relied upon to hold as harmless error the

action of the court below. In view of the judicial function

put on the trial court to determine if a summary was re-

quired neither it nor this Court can rely upon the statement
of the hearing officer that the report was favorable as a
basis for refusing the production of the FBI report.

The claim of privilege is not applicable here. The Govern-
ment waived its rights under the order of the Attorney
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General, No. 3229, when it chose to prosecute appellant in

this case. The FBI report was found to be material l)y

the trial court. The judicial responsibility imposed upon

the trial court to determine whether a fair and just summary

was required to be given to the appellant overcomes and

outweighs the privilege of Order No. 3229 of the Attorney

General.—See United States v. Andolschek, 142 F. 2d 503

(2d Cir.); United States v. Kndewitch, 145 F. 2d 87 (2d

Cir.) ; United States v. Beekman, 155 F. 2d 580 (2d Cir.)

;

United States v. Cotton Valley Operators Committee, 9 F.

R. D. 719 (W.D. La. 1949).

The Government must be treated like any other legal

person before the court. It has no special privileges as the

king did before the Stuart judges in England.

—

Bank Line

V. United States, 163 F. 2d 133 (2d Cir.).

The secret investigative report w^as material. The trial

court could not discard his judicial function in determining

whether or not a full and adequate summary liad been made

of the secret investigative report without receiving the

secret report into evidence and comparing it with the

summary made by the hearing officer.

—

United States v.

Nugent, 346 U. S. 1 ; United States v. Evans, August 20, 1953

(D. Conn.).

It is respectfully submitted, therefore, that the trial

court committed error in excluding the FBI report from

evidence and depriving appellant of the use of it upon

the trial to ascertain whether the hearing officer made a full

and fair summarv of the secret FBI investigative report.
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ARGUMENT

POINT ONE

The board of appeal had no basis in fact for the denial of

the claim for classification as a conscientious objector made

by appellant and it arbitrarily and capriciously classified him

in Class I-A-0.

White certified in his conscientious objector form that

he was opposed not only to combatant service but also to

noncombatant service in the armed forces. The undisputed

documentary evidence filed by him fully corroborated this

claim. He answered that he did not believe in the use of

force under any circumstances. The FBI investigative re-

port failed to reveal that he was willing to perform either

combatant or noncombatant service.

The evidence developed before the hearing officer showed
he would not do any kind of military service and that he
would not kill.

The hearing officer found that White preferred to go into

prison rather than to go into the army. He found that White
was sincere.

The hearing officer, notwithstanding the undisputed evi-

dence and his findings of sincerity, arbitrarily and capri-

ciously recommended that White be classified in Class I-A-0.
This classification made him liable for military service as a
noncombatant soldier. There was no evidence to support
this. This finding was in direct contradiction to all the un-
disputed evidence.

The board of appeal followed the recommendation. The
final classification by the appeal board also is without basis
in fact, arbitrary and capricious.

The argument that has been made in the companion case
of Tomlinson v. United States, No. 13,892, under Point One
of that brief is adopted here and made a part of this brief
as though copied at length herein. Since that case is a com-
panion case to this one and will be argued at the same time,
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it is proper to refer to the argument in that brief. It is

requested that the Court here consider that argument as

the argument in behalf of White.

While the liearing officer does not give the board of

appeal the precise reason why he recommended the I-A-0

classification, it may be assumed that he reconnnended that

White be put into the army as a noncombatant soldier be-

cause he was willing to work in a machine sliop that at one

time had a war contract. The liearing officer found that

White worked on war contracts from 1949 to 1951.

That White may have worked on war contracts does not

in any way constitute basis in fact for the I-A-0 classifica-

tion. That classification still remains arbitrary and capri-

cious. There is nothing in the act or the regulations that

authorizes the draft board to order a man to do noncom-

batant military service because he is willing to work on a

war contract.

The act and the regulations are specific as to what con-

stitutes a conscientious objector to both combatant and non-

combatant military service. Nowhere in the act or in the

regulations is there any basis for the assertion that per-

formance of w^ork on war contracts allows the draft board

to classify a registrant as a noncombatant soldier. As long

as a registrant can prove that he lias conscientious objec-

tions to military service, both combatant and noncombatant,

he is entitled to the full conscientious objector classification.

This is true regardless of what sort of work he does.

Whether he contributes directly or indirectly to the war

effort is entirely immaterial.

If the position that one who performs work that con-

tributes to the war effort is not entitled to the conscientious

objector status, then it will become impossible for any con-

scientious objector ever to get the chissilication. Even a

person who pays income tax or other tax to the Federal

Government is contributing directly to the war effort. The

money that he pays in taxes is used for the financing of the
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military machine of this nation. Congress did not intend to

forfeit the conscientious objections on such a vague and

indefinite basis. Congress defined what a conscientious ob-

jector is. As long as a person meets that definition and fits

the statute and regulations, the fact that he might do work

of any sort is wholly irrelevant and immaterial. The clas-

sification here, therefore, that White should be ordered to

do noncombatant military service in the armed forces be-

cause he had worked on war contracts is arbitrary and ca-

pricious.

While the Department of Justice did not make a big

point about White working on war contracts in the machine
shop, it may be argued in this Court by the Government
that this was basis in fact for the classification of I-A-0
that was given to him. Neither the act nor the regulations

makes the type of work a person does a criterion to follow

in determining his conscientious objection. The only ques-

tions for determination of conscientious objection are (1)

does the person object to participation in the armed forces
as a soldier? (2) does he believe in the Supreme Being?
(3) does this belief carry with it obligations to God higher
than those owed to the State? (4) does his belief originate
from a belief in the Supreme Being and not from political,

sociological, philosophical, or a personal moral code?
White's case commands affirmative answers to all these
questions. White, therefore, fits the statutory definition of
what a conscientious objector is.

It is entirely irrelevant and immaterial to hold that
there was basis in fact for the I-A-0 classification because
White had worked in a machine shop and worked on war
contracts. This was not an element to consider. It was no
basis in fact for the classification given of I-A-0. It was
also no basis in fact for the denial of the I-O classification.
It did not impeach or dispute in any way what he said in
his questionnaire. All of the documentary evidence that he
submitted indisputably established that he was opposed to
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both combatant and nonconibatant military service. The
law does not authorize the draft boards nor the Government
to invent ficticious and foreign standards, not authorized

by the statute, and then use tliem to deny tlie privileges that

are granted by the statute and the regulations.

—

Annett v.

United States, 205 F. 2d 689 (10th Cir. June 26, 1953);

United States v. Alvies, 112 F. Supp. 618 (N. D. Cal. S. D.

1953) ; United States v. Graham, 109 F. Supp. 377, 378 (W.
D. Ky. 1952) ; United States v. Evernyam, 102 F. Supp. 128,

131 (D. C. W.Va. 1951).

The question of employment and work performed by one

who claims to be a conscientious objector becomes material

only when it is shown that the type of work done by him
is of a combatant nature. The Congress of the United States

provided for two kinds of conscientious objectors. One is

a person who has objections only to performance of com-

batant service but who is willing to go into the armed forces

and do noncombatant service. He is recognized as a consci-

entious objector. He is made to wear a uniform and do

military service except that of a combatant nature. This

type of conscientious objector does not have his conscience

questioned because of his willingness to perform work or

services in the army. It is submitted also that Congress did

not intend to forfeit the claim for classification made by

the conscientious objector to both combatant and noncom-

batant military service because of the kind of work that he

does on the outside of the armed forces. Neither the law

nor the regulations disqualify any conscientious objector

on such grounds.

A reasonable interpretation of tlie act and the regula-

tions does not allow the type of employment to become rele-

vant as to whether or not there was basis in fact for the

denial of the I-O classification. In any event, it certainly is

no basis in fact for the I-A-0 classification. If the T-A-0

classification is given because of the type of work that is

performed, then that classification is arbitrary and ca-

pricious.
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The documentary evidence submitted by the appellant

establishes that he had sincere and deep-seated conscien-

tious objections against combatant and noncombatant mili-

tary service which were based on "his relation to a Supreme

Being involving duties superior to those arising from any

human relation." This material also showed that his belief

was not based on "political, sociological, or philosophical

views or a merely personal code," but that it was based upon
his religious training and belief as one of Jehovah's Wit-

nesses, being deep-seated enough to drive him to enter into

a covenant with Jehovah and dedicate his life to the minis-

try.

There is no question whatever on the veracity of the

appellant. The local board accepted his testimony. Neither

the local board nor the appeal board raised any question as

to his veracity. They merely misinterpreted the evidence.

The question is not one of fact but is one of law. The law
and the facts irrefutably establish that appellant is a con-

scientious objector opposed to combatant and noncombatant
service.

In view of the fact that there is no contradictory evi-

dence in the file disputing appellant's statements as to his

conscientious objections and there is no question of veracity

presented, the problem to be determined here by this Court
is one of law rather than one of fact. The question to be de-
termined is : Was the holding by the appeal board (that the

undisputed evidence did not prove appellant was a consci-

entious objector opposed to both combatant and noncom-
batant service) arbitrary, capricious and without basis in

fact?

There is absolutely no evidence whatever in the draft
board file that appellant was willing to do military service.
All of his papers and every document supplied by him
staunchly presented the contention that he was conscien-
tiously opposed to participation in both combatant and
noncombatant military service. Never, at any time, did the
appellant suggest or even imply that he was willing to per-
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form any military service. He, at all times, contended that

he was unwilling to go into the armed forces and do any-
thing as a part of the military machinery.

The decision in United States v. Alvies, 112 F. Supp.

618, at pages 623-625, is applicable here. For the reasons

there discussed the denial of the conscientious objector

status here should be held to be without basis in fact.

It has been specifically held that an appeal by one of

Jehovah's Witnesses from the conscientious objector classi-

fication requesting the minister's classification does not

amount to a waiver of his conscientious objector claim.

—Cox V. Wedemeyer, 192 F. 2d 920 (9th Cir.).

In situations similar to this the courts have uniformly

held that the denial of the conscientious objector status is

without basis in fact. (See United States v. Konides, No.

6216, District of New Hampshire, decided March 13, 1952,

and United States v. Konides, No. 6264, District of New
Hampshire, decided by Judge Woodbury, Circuit Judge,

S. D., on June 23, 1953.) Copies of the opinions in these two

cases accompany this brief. The Konides case was appealed

to the National Selective Service Appeal Board twice. The

board gave the I-A classification twice. After each classi-

fication there were orders to report for induction issued.

Konides refused to be inducted twice, and each time an in-

dictment was issued. Each time the indictments were dis-

missed because of the arbitrary denial of the conscientious

objector status by the National Appeal Board.—See also

Annett v. United States, 205 F. 2d 689 (10th Cir.) ; United

States V. Graham, 109 F. Supp. 377 (W. D. Ky) ; United

States V. Pekarski, — F. 2d — (2d Cir., October 23, 1953.).

The documents filed by appellant showed that when or-

dered to take up arms and fight in Caesar's army of tliis

world Jehovah's Witnesses raise their conscientious objec-

tions to quit worshiping and serving Jehovali and tliereby

render unto Caesar the things that are God's. They take

this stand as ministers with conscientious objections not-

withstanding the fact that they are not pacifists.
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Their conscientious objection to rendering military serv-

ice to Caesar and in Caesar's army is based solely upon the

commands of God's Word, the Bible, because they are his

ministers or ambassadors for the new world of righteous-

ness. (2 Corinthians 5:20) These are, therefore, conscien-

tious objections to the performance of military service,

which are based on Bible grounds. They are not pacitists.

They are ministers conscientiously opposed to the perform-

ance of military service and any other service as a part of

the war efforts of the nations of the Devil's world. "We
know that we are children of God, and that the whole world
lies in the power of the evil one." (1 John 5: 15, Weymouth)
They are, therefore, conscientious objectors and ministers,

or ministers with conscientious objections.

There is no Scriptural authorization for Jehovah's Wit-
nesses to bear arms in the service of the armed forces of

any nation. Based on such training and belief Jehovah's
Witnesses have conscientious objections to rendering such
service. These objections are conscientiously based upon
the law of Almighty God. That law, which is supreme, com-
mands the true Christian minister to maintain an attitude

of strict neutrality toward participation in international,

national or local conflicts. This strict neutrality required
by the supreme law is enforced by the commands of God
which prohibit Jehovah's Witnesses from bearing arms or
joining the armed forces of the nations of this world.

The fact that entering "Caesar's" armed forces is usual-
ly by conscription or forced service does not make it Scrip-
tural. Regardless of whether the service is voluntary or by
capitulation to commands, the situation is the same: the
Christian minister of Jehovah thus gets unscripturally in-

volved in the affairs of the nations of this world. He who
is a friend of the world is an enemy of God. (James 4:4)
A Christian minister does not take a course of action that
is at enmity with God. He must follow in the footsteps of
the Lord Jesus Christ and keep himself unstained by the
world. (1 Peter 2: 21; James 1: 27, An American Transla-
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tion) This he does by faithfully sticking to his post of duty
as a minister and ambassador of Jehovah. He does not

abandon it to participate in the controversies of this world
of Satan,

It is true that Jehovah's Witnesses, as Christian minis-

ters of God, reside in all the nations of the world. That fact

does not mean that they are mixed up with the political af-

fairs or the international controversies of such nations. They
are in the world but not of it. Jesus prayed to his Father,

"I have given your word to them, but the world has hated

them, because they are no part of the world just as I am no

part of the world." (John 17:14, 16, New World Transla-

tion) Jehovah, through Christ Jesus, has taken them out of

the controversies and affairs of this world and drawn them

into the exclusive business of preaching the good news of

Jehovah's kingdom, and, as ambassadors to the nations of

the world, carrying his warning message of the coming bat-

tle of Armageddon. "As for us, our citizenship exists in the

heavens, from which place also we are eagerly waiting for

a savior, the Lord Jesus Christ."—Philippians 3 : 20, New
World Translation; John 15:19.

Jehovah's Witnesses must not entangle themselves in

the affairs of this world. This is because they are soldiers

in the army of Jehovah. "Endure hardness, as a good soldier

of Jesus Christ. No man that warreth entangleth himself

with the affairs of this life; that he may please him who

hath chosen him to be a soldier." (2 Timothy 2:3, 4) As

such Christian soldiers they fight to get the message about

God's kingdom to every creature.—Mark 16 : 15.

Jehovah's Witnesses fight lawfully as such soldiers with

all of the legal instruments, such as the constitutional rights,

the statutory rights and otlier lawful rights granted to

them by the nations of this world. Tliey light for freedom

on the home front of the nation where they reside. They

fight to defend and legally establish the good news before

courts, ministers, officials, administrative boards and other

agencies of governments. (Philippians 1:7, 16) They fight
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with weapons that are not carnal. These are the mouth, the

faculty of reason, the process of logic and the law of the

land. "For though we walk in the flesh, we do not wage war-

fare according to what we are in the flesh. For the weapons

of our warfare are not fleshly, but powerful by God for

overturning strongly entrenched things. For we are over-

turning reasonings and every lofty thing raised up against

the knowledge of God, and we are bringing every thought

into captivity to make it obedient to the Christ."—2 Corin-

thians 10: 3-5, New World Translation; Weymouth.

In addition to the legal instruments that such Christian

soldiers use, the great weapon that they wield among the

nations of the earth is the "Sword of the spirit, which is

the word of God." (Ephesians 6 : 17) As soldiers of Jehovah

and Christ they put on only the uniform that is prescribed

by the law of God for Christian soldiers, his witnesses, to

wear. That uniform is the armor of God. They have on the

helmet of salvation and the breastplate of righteousness.

They bear the shield of faith and wield the sword of the

spirit, valiantly defending the righteous principles of Al-

mighty God as commanded by the apostle Paul: "Put on the

complete suit of armor from God that you may be able to

stand firm against the machinations of the Devil, because

we have a fight, not against blood and flesh, but against the

governments, against the authorities, against the world-

rulers of this darkness, against the wicked spirit forces in

the heavenly places. On this account take up the complete

suit of armor from God, that you may be able to resist in

the wicked day and, after you have done all things thorough-
ly, to stand firm."—Ephesians 6 : 10-13, New World Trans-
lation.

Since they are in the Lord's army of gospel preachers,

they certainly have conscientious objections to serving in

the armies of the evil world of Satan. As soldiers of God
they cannot engage in the conflicts and warfare that flow
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from the affairs of this world. They cannot be in two armies

at the same time. Since they have been enlisted and serve

in the Lord's army as his ministers, they must be at their

missionary posts of duty. They cannot leave such posts in

order to take up service in some other army. To quit the

Lord's army and join the armies of Satan's world would
make the soldiers of God deserters. Deserters are covenant-

breakers. "Covenantbreakers . . . are worthy of death."

(Romans 1 : 31, 32) The nations of this world cannot excuse

the Lord's soldier from the penalty of death prescribed by
Almighty God for deserters from his army. Caesar, not

being able to relieve him from his covenant obligations or

violations thereof, should not connnand him to become a

renegade and deserter from the Lord's army to join his.

That would result in his everlasting death. "And do not be-

come fearful of those who kill the body but cannot kill the

soul, but rather be in fear of him that can destroy both soul

and body in Gehenna. Do not be afraid of the things you are

destined to suffer. Look! the Devil will keep on throwing

some of you into prison that you may be fully put to the

test, and that you may have tribulation ten days. Prove

yourselves faithful even with the danger of death, and I

will give you the crown of life."—Matthew 10 : 28 ; Revela-

tion 2 : 10, New World Translation.

In the Hebrew scriptures there are many cases where

Jehovah's Witnesses fought and used violence and carnal

weapons of warfare. They fought in the armies of the nation

of Israel. At the time they fought as members of the armed

forces of Israel it was God's chosen nation. They did not,

however, enlist or volunteer in the armies of tlie foreign

nations round about. They fought only in tlie armed forces

of Israel, the nation of God. They did not join the armies

of the Devil's nations. They maintained strict neutrality as

to the warring nations who were their neighbors. AVhen Je-

hovah abandoned and destroyed his chosen nation, he aban-

doned completely and forever the requirement that his pec-
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pie fight with armed forces. Since then there has been no

force used by his witnesses in any armed force.

There is no record in the Bible that any of the faithful

Israelites enlisted in the armed forces of or fought in behalf

of any of the Devil's countries or nations. To the contrary

we have the instance of Abraham who maintained his neu-

trality. (Genesis 14) Also to the same effect is Zerubbabel,

a soldier of Jehovah, who had a covenant to rebuild the

temple. He refused to participate in the military conflicts

that the world power, Medo-Persia, got into. He remained

strictly neutral. For so doing he was accused of sedition and

Avas prosecuted. Jehovah, however, blessed him for his neu-

tral stand and for keeping to his post of duty under his cov-

enant obligations.—Ezra 5 : 1-17 ; 6 : 1-22.

This position of strict neutrality, requiring refusal to

participate in international conflicts between the forces of

the nations of Satan's world, is also based on the Bible

ground that Jehovah's Witnesses are ambassadors who
serve notice of the advance of the great warrior, Christ, who
is leading a vast army of invisible warriors of the armed
force of Jehovah. (2 Corinthians 5: 20; Revelation 19: 14)

He is advancing against Satan's organization, all of which,

human and demon, he will destroy at the battle of Armaged-
don.

Jehovah's Witnesses do not participate in the modern-
day armed forces of Jehovah. (2 Chronicles 20: 15-17) Par-
ticipation in that armed force is limited to the powerful an-

gelic host, led by the invisible Commander, Christ Jesus.

He rides at the front on his great white war mount. (Reve-
lation 19: 11-14) The weapons of the invisible forces of Je-

hovah are unseen but destructive weapons. Such will make
the weapons of Caesar's armed forces of this world like

children's toys in comparison. (Joel 3: 9-15; Isaiah 40: 15)
Jehovah's weapons of destruction at Armageddon will be
used by only his invisible forces, and not by Jehovah's Wit-
nesses.

The weapons of warfare wielded by Jehovah's Witness-
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es are confined to instruments that cannot be used in violent

warfare. They use the "sword of tlie spirit, which is the word
of God" as his Christian soldiers and ambassadors to warn
the nations of this world of the coming battle of Armaged-
don. That will result in the defeat of all of Satan's armies

and the wiping off the face of the earth of all the nations and
governments of this evil world. "For it is my decision to

gather nations, to assemble kingdoms, that I may pour out

my wrath upon them, all the heat of my anger, for in the

fire of my zeal all the earth shall be consumed." (Zepha-

niali 3:8, An American Translation; Jeremiah 25:31-33;

Nahum 1:9, 10) They therefore cannot give up the weapons

of their warfare and take up the weapons of violence in be-

half of the nations of the world of Satan. The use of such

weapons by Jehovah's Witnesses and their participation in

any way in the international armed conflicts would be in

defiance of the unchangeable law of Almighty God.

There is no record that the Lord Jesus or his apostles

or disciples entered the armies of Caesar. The record of

secular history shows that the early Christians at Rome
refused to fight in Caesar's army. They were thrown to the

lions and persecuted because of following the command of

Christ Jesus to disassociate themselves from the affairs of

the evil world.

The basis of objections to military service by followers

of Christ Jesus, including the early Christians at Rome and

their modern-day counterparts, Jehovah's Witnesses, can

best be summed up by Jesus, who declared, "My kingdom

is no part of this world. If my kingdom were part of tliis

world, my attendants would have fought that 1 should not

be delivered up to the Jews. But, as it is, my kingdom is not

from this source." (John 18:36, New World Translation)

Since Jehovah's Witnesses are not of this world, then, as

the Lord Jesus did not, they cannot fight in or join up witli

the armed forces of the nations of this world represented

by Caesar. They, accordingly, render unto God that which
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is God's by remaining steadfastly in his army of witnesses

and refusing to volunteer or submit to the armed forces of

Caesar in international conflicts. They render unto Caesar

all obligations of citizenship that do not require them to

violate God's law. Thus they do as Jesus said : 'Tay back

Caesar's things to Caesar, but God's things to God."—Mark
12 : 17, New World Translation.

Jehovah's Witnesses do not advocate that the govern-

ments of this world do not have the right to raise armies

from those other than the ministers of God. They do not

teach others of Jehovah's Witnesses or people who are not

to refuse to support the armed forces or volunteer for serv-

ice. It would be wrong to do so. They render unto Caesar

the things that are Caesar's by not teaching the subjects of

Caesar to refuse to fight. Jehovah's Witnesses do not aid,

abet or encourage persons who are not ministers with con-

scientious objections to resist the commands of Caesar. They

do not, in fact, tell each other what to do or not to do. Each
witness of Jehovah decides by himself alone what course he

will take. His decision as to whether to render to God what

is God's is dictated by his individual understanding of the

law of God in the Word of Jehovah, the Bible. His decision

is formed not by the written or printed word of the Watch-
tower Society or any person among Jehovah's Witnesses.

The draft act provides for the deferment of conscien-

tious objectors, as well as the exemption of ministers of

religion. Jehovah's Witnesses are entitled to claim the ex-

emption granted to the ministers of God and the orthodox
clergy. They are also entitled to the deferment extended to

the conscientious objectors who refuse to participate in war-
fare based on religious training and belief notwithstanding
the fact that they are not pacifists. In complying with such
law by claiming such ministerial exemption and deferment
they render to Caesar the things that belong to Caesar. They
are therefore consistent in making their claim. They are

conscientious objectors but not pacifists. In taking this stand
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they continue and remain God's ministers, properly called

the witnesses of Jehovah.

Jehovah's Witnesses do not consider the act unconsti-

tutional. They believe that it is within the province of a

nation to arm itself and resist attack or invasion. It is ad-

mitted that the Government has the authority to take all

reasonable, necessary and constitutional measures to gear

the nation for war and so lubricate the war machinery to

keep it working effectively.

Conscription of manpower for the purpose of waging
war is of ancient origin. Before the Roman Empire and
early world powers, the nation of Israel registered men for

military training and service. Complete exemption from

military service and training was provided, however, for

ministers and priests known as "Levites." Twenty-three

thousand of the first registration were completely exempt

according to statistics. Under this system of raising and

maintaining an army the Jewish nation fought many bat-

tles and gained many victories. Since the destruction of the

Jewish nation, Jehovah's Witnesses have been neither com-

manded nor authorized to conscript man power or wage

wars. They are not organized as a nation in the world as

were the Israelites. They are in the world as ambassadors

to represent God's kingdom, as witnesses to proclaim The

Theocracy, the only hope of the people of good will to ob-

tain peace, prosperity, happiness and life. They neither

oppose nor advocate opposition to or participation by others

in war. Each one individually, for himself, determines what

course he must take according to tlie perfect Word of God.

As one of the "royal priesthood," Jehovah's Witnesses, as

the Levites, lay claim to complete exemption from military

service according to the provision of the act because they

are ordained ministers of the gospel of God's kingdom. This

position of strict neutrality is the position taken by every-

one who fights not with carnal weapons and faithfully and

strictly follows in the footsteps of Christ Jesus and preach-
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es the gospel as did he and his apostles, according to the

Holy Word of God.

History shows that the early Christians claimed exemp-

tion from military service required by the Roman Empire,

because they were set apart from the world as a royal priest-

hood to preach God's kingdom. Hence they were neutral

toward war. They claimed complete exemption from train-

ing and service, which was disallowed by the Roman Empire.

Because they refused military service they were cruelly

persecuted, sawn asunder, burned at the stake and thrown

to the lions.—See Henry C. Sheldon, History of the Chris-

tian Church, 1894, Crowell & Co., New York, p. 179 et seq.;

E. R. Appleton, An Outline of Religion, 1934, J. J. Little

& Ives Co., New York, p. 356 et seq.; Capes, Roman History,

1888, Scribner's Sons, New York, p. 113 et seq.; Willis Ma-
son West, The Ancient World, 1913, Allyn & Bacon, Boston,

pp. 522-523, 528 et seq.; Capes, The Roman Empire of the

Second Century, Scribner's Sons, New York, jd. 135 et seq.;

Ferrero & Barbagallo, A Short History of Rome (translated

from Italian by George Chrystal), Putnam's Sons, New
York, 1919, p. 380 et seq.

Congress did not intend to confer upon the draft boards
or the district judge arbitrary and capricious powers in

the exercise of their discretion. They have discretion to fol-

low the law when the facts are undisputed. If there is a dis-

pute, the boards have the jurisdiction to weigh the testi-

mony. In the case of a denial of the conscientious objector

status, if there is no dispute in the evidence and the docu-
mentary evidence otherwise establishes that the registrant

is a conscientious objector, it is the duty of the court to

hold that there is no basis in fact. It must conclude that

there is an abuse of discretion, and that the classification

is arbitrary and capricious. It is submitted that such is the

case liere. The undisputed evidence shows that the appellant
is a conscientious objector entitled to the I-O classification.

The denial of the classification is without basis in fact. The
classification of I-A flies in the teeth of the evidence. Such
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classification is a dishonest one, making it unlawful.

—

John-
son V. United States, 126 F. 2d 242, at page 247 (8tb Cir.).

There is a district court opinion that bears directly upon
the question involved here. This is the unreported oral

opinion rendered by Judge Cliiford from the bench, sitting

in the United States District Court for the District of New
Hampshire in cause No. G21G, United States v, Konides,

March 13, 1952. In that case one of Jehovah's Witnesses

was denied the conscientious objector status. The facts,

as far as the evidence appearing in the file on the subject

of conscientious objection is concerned, were identical to

the facts in this case. A printed copy of the stipulation of

fact and oral opinion rendered by Judge Clifford is here

referred to and accompanies this brief.—Compare Phillips

v. Doivner, 135 F. 2d 521, 525-52G (2d Cir.) ; United States

V. Grieme, 128 F. 2d 811 (3rd Cir.).

A case closely in point here is United States v. Graham,

109 F. Supp. 377 (W. D. Ky., Dec. 19, 1952), where the de-

fendant was a member of the National Guard at the time

of his registration and the filing of his original question-

naire. The board had deferred him because of his member-

ship in that military organization. Following this he be-

came one of Jehovah's Witnesses. He later filed claims for

classification as a minister of religion and as a conscientious

objector. The case was appealed to the National Selective

Service Appeal Board, which classified him in Class I-A.

The classification was set aside as arbitrary and capricious.

Read at page 378.

The pivotal decision for the determination of issues

raised in draft prosecutions is Estep v. United States, 327

U. S. 114. The Supreme Court there itemized certain things

committed by a draft board ''that would be lawless and be-

yond its jurisdiction." (327 U.S., at page 121) Read what

the Court said about provisions of tlie act that make deter-

minations of draft boards "final," at pages 121-123.

In note 14 of the Estep opinion (at page 123) the Court
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says that the scope of judicial inquiry to be applied in draft

cases is the same as that of deportation cases, and the Court

cited Chin Yow v. United States, 208 U. ^.8;Ng Fung Ho
V. White, 259 U. S. 276; Blahler v. Ebij, 264 U. S. 32; Vaj-

tauer v. Commissioner, 273 U.S. 103; Bridges v. Wixon,

326 U. S. 135. In this note the Court added that "is also the

scope of judicial inquiry when a registrant after induction

seeks release from the military by habeas corpus." The

Court concluded note 14 explaining the scope of judicial re-

view by citing the opinion of the Second Circuit in United

8tatesv.Cain,U^¥.2di^^ (2dCir.).—327U. S., at page 123.

In the Estep case, the Court said that, in reviewing draft

board files, judges are not to weigh the evidence to deter-

mine whetlier the classification was justified. A court weighs

the evidence only when there is some contradiction in the

evidence. There must be some dispute before this burden
falls upon the court to determine whether the classification

is justified. The Court added, however, that if there is no

basis in fact for a classification after a review of the file by

a court, it would be the duty of the court to hold that the

classification was beyond its jurisdiction.—327 U. S., at

page 122.

There is no basis in fact for the classification in this

case because there are no facts that contradict the docu-

mentary proof submitted by the appellant. The facts es-

tablished in his case show that he is a conscientious objec-

tor to noncombatant service and, therefore, the classification

given is beyond the jurisdiction of the boards.

The undisputed evidence shows that appellant is sin-

cere in his objections. He is opposed to any form of partic-

ipation in war by himself. This objection comes from an
immovable belief in the Supreme Being. It is not based on
sociological, political or philosophical beliefs. It is sup-
ported by the direct Word of God, the Bible. It is not a lim-

ited objection that he has. He is not willing to join the army
as a noncombatant soldier or go in as a conscientious ob-
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jector only to actual combat service. He objects to doing

anything in the armed forces. He will not be a soldier.

It was well known to the Congress, the nation, the Gov-
ernment and the courts of the United States that Jehovah's

Witnesses are conscientiously opposed to noncombatant
military service. They were not unaware that these objec-

tions of Jehovah's Witnesses are based on a belief in the

sujDremacy of God's law above obligations arising from any
human relationship. These facts bring Jehovah's AVitnesses

within the plain words of the act. Twisting the words of

the law and discoloring the act subvert the intent of Con-

gress not to discriminate.

The strict construction of the act advocated by the Gov-

ernment and the court below was not intended by Congress

;

Congress had in mind a liberal interpretation of its provi-

sion for conscientious objectors to protect the religious ob-

jector. The records of the hearings in Congress, the reports

and the act all prove a broad exemption was intended. Con-

gress had in mind that objection to war is a part of the re-

ligious history of this country. Conscientious objection was

recognized by Massachusetts in 1G61, by Rhode Island in

1673 and by Pennsylvania in 1757. It became part of the

laws of the colonies and states throughout American his-

tory. It finally became part of the national fabric during

the Civil War and has grown in breadth and meaning ever

since. (See Selective Service System, Conscientious Ob-

jection, Special Monograph No. 11, Vol. T, pp. 29-66, Wash-

ington, Government Printing Office, 1950.) So strongly was

the principle of conscientious olijection inibedded in Amer-

ican principles that President Lincoln and his Secretary

of War thought that conscientious objectors had to be rec-

ognized. This is impressed upon us by Special IMonograph

No. 11, Vol. I, supra, at page 43: "At the end of hostilities

Secretary of War Stanton said that President Lincoln and

he had 'felt that unless we recognize conscientious religious

scruples, we could not expect the blessing of Heaven.'

"
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As appears above, the Selective Service System in Spe-

cial Monograph No. 11, Vol. I, carries the history far back,

even before the American Revolution. {Ibid., pages 29-35)

Virginia and Maryland exempted the Quakers from service.

{Ibid., page 37) From the Revolution to the Civil War pro-

vision for exemption of conscientious objectors appears in

the state constitutions. During the Civil War the military

provost marshal was authorized to grant special benefits

to noncombatants under Section 17 of the act, approved Feb-

ruary 24, 1864. Lincoln was urged to force conscientious

objectors into the army. He replied:

"No, I will not do that. These people do not

believe in war. People who do not believe in war
make poor soldiers. . . . These people are largely

a rural people, sturdy and honest. They are ex-

cellent farmers. The country needs good farmers

fully as much as it needs good soldiers. We will

leave them on their farms where they are at home
and where they will make their contributions bet-

ter than they would with a gun."

—

Ibid., pages
42-43.

Congress certainly must have had in mind the historic

national policy of fair treatment to conscientious objectors.

The well-known governmental sympathy toward the Quak-
ers and others was not ignored by Congress when the act

was passed. Congress must have had in mind the historic

considerations enumerated by the Supreme Court in Gi-

roiiard v. United States, 328 U. S. 61. Read 328 U. S., at pp.
68-69.

In passing the provisions for conscientious objection to

war in all the draft laws Congress had this long history in

mind. It intended to preserve the freedom of religion and
conscience in regard to conscientious objection, and it pro-
vided a law whereby such freedom could be preserved.

It is respectfully submitted, therefore, that the motion
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for judgment of acquittal should have been sustained be-

cause the Department of Justice arbitrarily and capricious-

ly recommended that White be classified I-A-0 and the

board of appeal so classified him, and for the further reason

that there is no basis in fact for the denial of the full con-

scientious objector status claimed by White in his classifica-

tion questionnaire and other documentary evidence. The

trial court, therefore, committed reversible error when the

motion for judgment of acquittal was denied.

POINT TWO

The court below committed reversible error when it re-

fused to receive into evidence the FBI report and excluded it

from inspection and use by the court and the appellant upon

the trial of this case.

Upon the trial appellant subpoenaed the secret investi-

gative report of the FBI. A motion to quash was made by

the Government. This was denied. At the trial the court

permitted the reports to be marked for identification and

received as sealed exhibits after the trial court made an

inspection of the exhibits. The trial court found the secret

FBI report to be material but refused to permit them to

be used as evidence.

The above point raised in this case is identical in every

way to Point Four that is briefed and argued in the case

of Tomlinson v. United States, No. 13,892, the case that is

a companion to this one. All of the argument made in the

brief for Tomlinson in that case at pages 19 to 20 and

pages 41 to 53, applies here. It is hereby adopted and

made a part hereof as though copied at length herein.

Because these two cases are companion cases and identical

in every respect, the Court is hereby requested to read and

consider the argument made in the Tomlinson case which

is applicable here.
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The only difference between the question presented here

and that involved in the Tomlinson case is that the hearing

officer told White that all of the information in the secret

FBI investigative report was favorable to him. White was

led to believe and told by the hearing officer that there was

no adverse evidence in it. The Government may argue,

therefore, that because of this circumstance it was harmless

error of the court below to refuse to permit the secret FBI
investigative report to come into the record in this case.

This is a plausible argument if it is accepted without a

measure of caution. The weakness in the suggestion is that it

assumes what the hearing officer said is true. The statement

made by the hearing officer is impeached by his report that

he made to the Department of Justice which was in turn

accepted and forwarded to the appeal board. In his report

he recommended against the full conscientious objector

status.

Whether this recommendation was based on undisclosed

adverse evidence in the FBI report or not is not made to

appear. In any event, the fact that the FBI report was not

received into evidence casts up upon the waters of specula-

tion. Since the evidence was concealed and not allowed, it

must be assumed that there was unfavorable evidence in

the FBI report.

It is the responsibility of the trial court to determine
whether or not there was any adverse evidence in the FBI
report. He cannot shut his eyes or be blinded by the state-

ment made by tlie hearing officer to White that there was
no unfavorable evidence. The court, himself, should have
received the FBI report into evidence and examined it and
permitted it to be examined by the defendant to determine
whether or not there was any adverse or unfavorable evi-

dence in it that could have been or was relied upon as a basis
for the denial of the conscientious objector claim.
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What was said in United States v. Packer, 200 F. 2d 540

(2d Cir. Dec. 31, 1952), is applicable here. The court said:

''It is true that in the case at bar the defendant was
told that the FBI report was altogetlier favorable

to him. But the correctness of such a representa-

tion was, in our opinion, a matter which the de-

fendant was entitled to judge for himself by see-

ing the original FBI record.''

While this case was reversed in United States v. Nugent,

346 U. S. 1, the statement just quoted is applicable here. It

is authority for the assertion made here that it was up to

the trial judge and the counsel for the aj^pellant to judge

for themselves as to whether or not a fair and adequate

summary should have been made to White by seeing the

original FBI record itself in the trial of this case in the

court below.

It is respectfully submitted, therefore, that the trial

court committed grievous error in excluding the FBI report

in this case. The error was prejudicial to the appellant. The

court should reverse the case and order it remanded so that

the appellant can have a full and fair hearing in the trial

court as to whether or not there was a fair and adequate

summary of the secret FBI investigative report made to

White at the hearing or whether such summary should have

been made by the hearing officer when White requested it

at the hearing. For this reason the case ought to be re-

versed and remanded for a new trial.

CONCLUSION

Wherefore the appellant prays that the judgment of the

court below be reversed and the court ordered to enter a

judgment of acquittal; or, in the alternative, appellant
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prays that the judgment be reversed and the cause re-

manded for a new trial.

Respectfully submitted,

Harold Shire

208 South Beverly Drive

Beverly Hills, California

Hayden C. Covington

124 Columbia Heights

Brooklyn 1, New York

Counsel for Appellant

December, 1953.
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I.

Statement of Jurisdiction.

Appellant was indicted by the Federal Grand Jury in

and for the Southern District of California on September

4, 1952, under Section 462 of Title 50, App., United

States Code, for refusing to submit to induction into the

armed forces of the United States. [I,^ pp. 2-3.]

On September 29, 1952, the appellant was arraigned,

entered a plea of not guilty, and the case was set for

trial on March 11, 1953.

On March 11, 1953, trial was begun in the United

States District Court for the Southern District of Cali-

fornia by the Honorable William C. Mathes, without a

jury, and on March 30, 1953, the appellant was found

guilty as charged in the indictment. [I, p. 23.]

^"I" refers to Transcript of Record, Vol. I.
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On April 6, 1953, the appellant was sentenced to im-

prisonment for a period of four years and judgment was

also entered. [I, pp. 24-28.] Appellant appeals from this

judgment. [I, p. 29.]

The District Court had jurisdiction of this cause of

action under Section 462 of Title 50, App., United States

Code, and Section 3231, Title 18, United States Code.

This court has jurisdiction under Section 1291 of Title

18, United States Code.

II.

Statutes Involved.

The indictment in this case was brought under Section

462 of Title 50, App., United States Code.

The indictment charges a violation of Section 462 of

Title 50, App., United States Code, which provides, in

pertinent part:

"(a) Any . . . person charged as herein provided

with the duty of carrying out any of the provisions

of this title [Section 451-470 of this Appendix], or

the rules or regulations made or directions given

thereunder, who shall knowingly fail or neglect to

perform such duty ... or who in any manner
shall knowingly fail or neglect or refuse to per-

form any duty required of him under oath in the

execution of this title [said sections], or rules,

regulations, or directions made pursuant to this

title [said section] . . . shall, upon conviction in

any district court of the United States of competent

jurisdiction, be punished by imprisonment for not

more than five years or a fine of not more than

$10,000, or by both such fine and imprisonment. . .
."
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III.

Statement of the Case.

The indictment charges as follows:

"Indictment

[U. S. C, Title 50, App., Sec. 462—Selective

Service Act, 1948]

The Grand Jury charges:

Defendant Clair Laverne White, a male person

w^ithin the class made subject to selective service

under the Selective Service Act of 1948, registered

as required by said act and the regulations promul-

gated thereunder and thereafter became a registrant

of Local Board No. 82, said board being then and

there duly created and acting under the Selective

Service System established by said act, in Los An-
geles County, California, in the Central Division of

the Southern District of California; pursuant to said

act and the regulations promulgated thereunder, the

defendant was classified in Class LA-C and was

notified of said classification and a notice and order

by said board was duly given to him to report for

induction into the armed forces of the United States

of America on July 18, 1952, in Los Angeles County,

Cahfornia, in the division and district aforesaid; and

at said time and place the defendant did knowingly

fail and neglect to perform a duty required of him

under said act and the regulations promulgated there-

under in that he then and there knowingly failed and

refused to be inducted into the armed forces of the

United States as so notified and ordered to do." [T,

pp. 2-3.]

On September 29, 1952, appellant appeared for arraign-

ment and plea, represented by Charles E. Borning, Esq.,

before the Honorable William C. Mathes, United States

District Judge, and entered a plea of not guilty to the

offense charged in the indictment.
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On March 11, 1953, the case was called for trial be-

fore the Honorable William C. Mathes, without a jury,

and Harold Shire, Esq., represented the defendant. The

appellant was found guilty as charged in the indictment

on March 30, 1953. [I, p. 23.]

On April 6, 1953, the appellant was sentenced to im-

prisonment for a period of four years in a penitentiary.

[I, p. 24.]

Appellant assigns as error the judgment of conviction

on the following grounds:

A. The District Court erred in failing to grant

the Motion for Judgment of Acquittal duly made at

the close of all the evidence. (App. Spec, of Error 1,

App. Br. p. 9.)'

B. The District Court erred in convicting the ap-

pellant and entering a judgment of guilt against him.

(App. Spec, of Error 2, App. Br. p. 9.)

C. The District Court erred in denying the mo-

tion for new trial. (App. Spec, of Error 3, App.

Br. p. 10.)

D. The District Court committed reversible error

upon the trial when it excluded the secret investigative

F.B.I, report and denied appellant the right to have

it used at the trial to determine whether or not the

hearing officer made a fair and adequate summary

of the adverse evidence appearing in the report as

required by due process of law, the act and the regu-

lations. (App. Spec, of Error 4, App. Br. p. 4.)

2"App. Spec, of Error" refers to "Appellant's Specification of
Errors"

; "App. Br." refers to "Appellant's Brief."
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IV.

Statement of the Facts.

On July 14, 1949, Clair Laverne White registered un-

der the Selective Service System with Local Board No. 82,

North Hollywood, California. He was eighteen years of

age at the time, having been born on July 13, 1931. He
gave his occupation as ''press operator" and indicated he

was employed at the North Hollywood Tool and Die Co.

[F. 1.]^

On November 9, 1950, the appellant filed with Local

Board No. 82, SSS Form 100, classification questionnaire.

[F. 5-14.] In Series VI he stated that he was a minister

of religion, but that he did not regularly serve as a min-

ister of the Jehovah's Witnesses. [F. 7.] He stated that

he was a punch press operator and had worked 1^^ years

at the trade and expected to continue indefinitely at the

trade. [F. 8.] He stated that he worked an average of 48

hours per week and was paid at the rate of $1.20 per hour.

[F. 9.] The appellant signed Series XIV of that ques-

tionnaire and thus, informed Local Board No. 82 that

he claimed exemption from military service by reason of

conscientious objection to participation in war. He also

requested further information and forms. [F. 11.]

SSS Form 150, Special Form for Conscientious Objec-

tor, was furnished to the appellant and he completed this

form and filed it with Local Board No. 82 on November

^Numbers preceded by "F." appearing herein within brackets

refer to pages of Appellant's draft board file, Government's E.xhibit

1, a file of photostatic copies of papers filed in the cover sheet of

Appellant's draft board file. At the bottom of each page thereof

appears an encircled handwritten number which identified the pages

in the draft board file.



20, 1950, The appellant claimed to be conscientiously op-

posed to participation in war in any form, by reason of his

religious training and belief. [F. 15-20.]

On January 15, 1951, the appellant was classified I-A-0

by Local Board No. 82 and was mailed SSS Form 110,

Notice of Classification, on January 16, 1951. [F. 12.]

On January 18, 1951, the appellant filed Notice of Ap-

peal from his classification and requested a personal ap-

pearance before the board. [F. 23.] On January 29,

1951, the appellant appeared before the Local Board. The

Local Board reviewed the case and retained the appellant

in Class I-A-0, indicating that their decision was influ-

enced by the fact that the appellant was then employed by

a company which was manufacturing parts for airplanes.

[F. 12, 22, 24.] Appellant was notified of these facts on

January 30, 1951. [F. 12.]

On March 19, 1951, the appellant's file was forwarded

to the Appeal Board. [F. 12.] On April 11, 1951, the

Appeal Board reviewed the file and determined that the

appellant was not entitled to a classification in either a

class lower than IV-E or Class IV-E, and the file was

forwarded to the Department of Justice for an advisory

opinion. [F. 12, 38-41.]

On March 6, 1952, a hearing was held by the Hearing

Officer of the Department of Justice pursuant to notice,

and the appellant appeared at the hearing. The Hearing

Officer recommended that the appellant be retained in

Class I-A-0. [F. 42-43.]
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On April 11, 1952, the Attorney General, Department

of Justice, recommended that the appellant be retained in

Class I-A-O. [F. 44.]

On May 19, 1952, the Appeal Board classified the ap-

pellant in Class I-A-O and notified the appellant of this

action. [F. 12.]

On May 29, 1952, the appellant filed a Notice of Appeal

to the President. [F. 12, 45.] The appellant was advised

in writing on June 3, 1952, that his file was not forwarded

to the President because the Appeal Board vote was

unanimous. [F. 46.]

On June 24, the appellant was ordered to report for in-

duction on July 7, 1952 [F. 47.] On July 11, 1952, the

Local Board was notified of appellant's failure to report

for induction on July 7, 1952. [F. 49.]

The appellant reported to his Local Board and was pre-

sented with an Order to Report for induction on July 18,

1952. [F. 12.]

On July 18, 1952, the appellant reported for induction

as previously ordered, but refused to submit to induction

into the armed forces of the United States. [F. 12, 51-

52.]
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V.

ARGUMENT.

POINT ONE.

The Classification of the Appellant by the Appeal

Board in Class I-A-0 Was a Valid Classification.

The classification of registrants by Local Boards and

Appeal Boards are provided by 50 U. S. Code, App., Sec-

tion 460, which provides in pertinent part:

(b) The President is authorized

—

(3) to create and estabhsh . . . civilian local

boards, civilian appeal boards, . . . Such local boards

. . . shall, under the rules -and regulations pre-

scribed by the President, have the power ... to

hear and determine ... all questions or claims, with

respect to inclusion or exemption or deferment from,

training and service under this title (said sections),

of all individuals within the jurisdiction of such local

boards. The decisions of such local boards shall be

final except where an appeal is authorized and is

taken in accordance with such rules and regulations

as the President may prescribe. . . . The decision of

such appeal boards shall be final in cases before them

on appeal unless modified or changed by the Presi-

dent. . .
."

The Appeal Board has jurisdiction, thus, to hear appeals

and classify anew.

32 C. F. R., Section 1626.26—Decision of Appeal

Board—provides

:

"(a) The appeal board shall classify the registrant,

giving consideration to the various classes in the same
manner in which the local board gives consideration

thereto when it classifies a registrant, except that an
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appeal board may not place a registrant in Class

IV-F because of physical or mental disability unless

the registrant has been found by the local board or

the armed forces to be disqualified for any military

service because of physical or mental disability.

(b) Such classification of the registrant shall be

final, except where an appeal to the President is

taken: Provided, That this shall not be construed as

prohibiting a local board from changing the classifi-

cation of a registrant in a proper case under the pro-

visions of Part 1625 of this chapter." (Emphasis

added.

)

The classifications of the local boards and later the

appeal boards made in conformity with the regulations

are final even though erroneous. The question of juris-

diction arises only if there is no basis in fact for the

classification.

Estep V. United States, 327 U. S. 114;

Tyrrell v. United States, 200 F. 2d 8 (9th Cir.).

Appellant contends that there is no contradictory evi-

dence in the file disputing appellant's statements as to his

conscientious objections or veracity, and that, therefore,

the action of the Board in classifying in Class I-A-0 was

arbitrary, capricious and without basis in fact. A reading

of the appellant's Selective Service file [Govt. Ex. 1]

would indicate the contrary.

Selective Service Regulations, Section 1622.11 {2)2 C.

F. R. 1622.11), provides:

"Sec. 1622.11—Class VA-0—Conscientious Ob-

jector Available for non-combatant military service

only.

(a) In Class I-A-0 shall be placed every registrant

who would have been classified in Class I-A but for

the fact that he has been found, by reason of re-
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ligious training and belief, to be conscientiously op-

posed to combatant training and service in the armed

forces.

(b) Section 6(j) of Title I of the Universal Mili-

tary Training and Service Act, as amended, provides

in part as follows:

'Religious training and belief in this connection

means an individual's belief in a relation to a Su-

preme Being involving duties superior to those aris-

ing from any human relation, but does not include

essentially political, sociological, or philosophical

views or a merely personal code.'
"

Selective Service Regulations, Section 1622.14 (32 C.

R. F. 1622.14), provides:

"Sec. 1622. 1-^1—Class I-O

—

Conscientious Objector

Available for Civilian Work Contributing to the

Maintenance of the National health, safety, or in-

terest.

(a) In Class 1-0 shall be placed every registrant

who would have been classified in Class I-A but for

the fact that he has been found, by reason of re-

ligious training and belief, to be conscientiously op-

posed to both combatant and non-combatant training

and service in the armed forces.

(b) Section 6(j) of Title I of the Universal Mili-

tary Training and Service Act, as amended, provides

in part as follows

:

'Religious training and belief in this connection

means an individual's belief in a relation to a Su-
preme Being involving duties superior to those aris-

ing from any human relation, but does not include

essentially political, sociological, or philosophical views
or a purely personal moral code.'

"

These sections of the Selective Service Regulations de-

fine in broad terms the qualifications necessary for classifi-
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cation as a conscientious objector in classification I-A-0

and I-O. The application of these descriptions to par-

ticular registrants is a duty imposed upon the Local Boards

and later the Appeal Boards. The boards are left to de-

termine how and when a registrant claiming exemption

from military service by reason of conscientious objection

was to be qualified. The exercise of that discretion, even

though it may have been erroneous, is final in the absence

of arbitrary or capricious conduct or the part of the Board

so classifying a registrant.

Estep V. United States, supra.

To aid the Board in its determination of the conscienti-

ous objector claims of registrants, the Selective Service

System uses SSS Form 150, Special Form for Conscien-

tious Objection in addition to SSS Form 100, Classifica-

tion Questionnaire. The questions and answers given

thereto by a registrant are the basis of a classification by

a Board within the broad terms of Selective Service Regu-

lations, Sections 1622.11 and 1622.14. The burden is upon

the registrant to maintain and prove his claim within these

categories.

United States v. Schoebel, 201 F. 2d 31;

Dams V. United States, 203 F. 2d 853.

This burden was not met by the appellant in the present

case as evidenced by the classification given him by the

Board.

A reading of the record in the instant case presents no

circumstances which disclose any bias, prejudice, arbi-

trary, capricious or unreasonable conduct on the part of

the Board in the classification of the appellant. The trial

court, therefore, properly denied appellant's motion for

judgement of acquittal.
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POINT TWO.

The Trial Court Committed No Error When It Re-

fused to Receive Into Evidence the F.B.I. Report

and Excluded It From Inspection and Use by the

Appellant in the Trial of This Case.

At the trial, the court made an in camera examination

of the investigative reports of the Federal Bureau of In-

vestigation, marked Defendant's Exhibits A, B and C.

The court held that the reports were not sufficiently rele-

vant to outweigh the public interest in the preservation of

the confidential character of executive documents pursuant

to the Attorney General's regulations. [II, pp. 47-48.]

It is within the power of the trial court to exclude irrele-

vant, immaterial and incompetent evidence. Furthermore,

procedural irregularities or omissions which do not result

in prejudice to the defendant (appellant) are to be disre-

garded.

Martin v. United States, 190 F. 2d 775 (4th Cir.)
;

Tyrrell v. United States, supra;

Atkins V. United States, 204 F. 2d 269.

United States v. Nugent, 346 U. S. 1, appears to be

applicable in this case. The procedure followed by the

Department of Justice in this case was in accord with the

Nugent case which held that the conscientious objector

was not entitled to inspect the investigator's reports (pp.

5-6), and that the Department satisfies its duties by per-

mitting the registrant to present his views and relevant

evidence, and to supply him with a fair resume of any

adverse evidence in the investigator's report (p. 6), if he

requests it. Here, since there was no unfavorable evi-

dence [II, p. 41, line 4], this duty has been satisfied.
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VI.

Conclusion.

The appellant was duly and validly classified by the

Appeal Board.

No error was committed by the trial court by not plac-

ing the investigative reports of the Federal Bureau of

Investigation into evidence.

There was no error by the District Court in denying

the motion for acquittal of the defendant.

There was no error by the District Court in entering a

judgment of guilt against him.

There was no error by the District Court in denying the

motion for a new trial.

There was no error of law in the rulings of the trial

court, and therefore, the conviction should be affirmed.

Respectfully submitted,

Laughlin E. Waters,

United States Attorney,

Manley J. Bowler,

Assistant United States Attorney,

Chief, Criminal Division,

Hiram W. Kwan,

Assistant United States Attorney,

Attorneys for Appellee.
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May It Please the Court:

What has been said in the reply brief for appellant

in the companion case of John Alan Tondinson v. United

States of America, No. 13892, filed in this Court, will be

referred to in this reply brief rather than to repeat the

same information here.

I.

The appellee says, at page 9 of its brief, that a reading



of appellant's entire Selective Service file indicates that

there was contradictory evidence disputing the claim for

classification as a conscientious objector. Nowhere does

the appellee point to one single part of the Selective Serv-

ice file in support of such assertion. Unless and until

appellee can support its statements by factual references

the mere assertions should be rejected.

II.

It is stated by appellee, at pages 10-11 of its brief, that

there is no evidence of arbitrary and capricious action on

the part of the local board. The plain answer to this is

that the I-A-0 classification (in the face of undisputed

evidence showing the registrant to be opposed to both

combatant and noncombatant military service) is arbitrary

and caiDricious per se. Without basis in fact it compromises

the bona fide claim of White. In answer to appellee's

argument see pages 21-27 of the main brief for appellant

in the Tomlinson case, No. 13892.

III.

The appellee argues, at page 11 of its brief, that the

denial of the full conscientious objector status is proper,

that the act left the board to finally determine the classi-

fication. It is then argued that the adverse classification

proves basis in fact for the denial of the claimed classi-

fication.

This is a conclusion based on an assumption. The
argument is faulty. It does not hold water. It is true that

the classification by the draft board is final but it is final

only when it is supported by basis in fact. The mere fact

that the draft board makes a determination is never any
basis in fact. The basis in fact must be found outside the

classification itself.

This argument of appellee reminds one of the excuse
usually given by a child when called upon to answer why
it has done a certain thing. The answer is '"Because."



Whyf "Just because." This is the same sort of answer the

appellee makes. It has basis in fact ''because," l)nt the

appellee does not say because of wliat fact. It merely says

the appellant was properly classified because he was classi-

fied by the board. This type of argument is no argument

at all.

IV.

Since appellant filed his main brief, new and additional

cases have been handed down or cited in the rejjorts, which

are now availal)le. These cases support the proposition

made by appellant that the denial of the conscientious

objector status is without basis in fact.

—

United States

V. Pekarski, 207 F. 2d 930 (2d Cir. Oct. 23, 1953) ; Schuman
V. United States, — F. 2d — (9th Cir. Dec. 21, 1953);

Jewell V. United States,— F. 2d — (6tli Cir. Dec. 22, 1953)

;

United States v. Uartman, — F. 2d — (2d Cir, Jan. 8,

1954) ; United States v. Benzing, No. 5862-C, Western

District of New York, January 15, 1954; United States

V. Lowman, No. 6093-C, Western District of New York,

January 15, 1954; United States v. Loupe, No. Cr. 249-52,

District of New Jersey, July 17, 1953 ; Taffs v. United States,

208 F. 2d 329 (8th Cir. Dec. 7, 1953).

V.

The appellee takes the i)osition, at page 12 of its brief,

that the trial court committed no error when it refustul

to allow the use of the secret FBI investigative report at

the trial. It was found to be material. Tiie appellant de-

manded to be informed of the adverse evidence ajipearing

in the file. The hearing officer told him there was no adverse

information in the file. This l)y no means settled the ques-

tion. See pages 34-35 of the appellant's main brief.

Since appellant filed his main brief, the following cases

supporting the position of appellant under this point liave

been handed down. First, the case of United States v.

Evans, decided by the District of Connecticut, is now



reported. It will be found at 115 F. Supp. 340. The following

additional cases are available: United States v. Stull, Cr.

No. 5634, Eastern District of Virginia, November 6, 1953

;

United States v. Brussell, No. 3650, District of Montana,

November 30, 1953; United States v. Parker and United

States V. Broadhead, Nos. 3651, 3654, District of Montana,

December 2, 1953; United States v. Stasevic, No. C. 142-

143, Southern District of New York, December 17, 1953.

CONCLUSION

It is submitted that the judgment of the court below

should be reversed and the appellant ordered acquitted.

Respectfully,

Harold Shire

208 South Beverly Drive

Beverly Hills, California

Hayden C. Covington

124 Columbia Heights

Brooklyn 1, New York

Counsel for Appellant
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